From: The FEN Pen, Volume 4, Issue 1, Winter 1996.
’ The FEN Pen

Page 2

Capacity Concerns and Fetal Alcohol Syndrome

Robin LaDue, Ph.D. and Tom Dunne, M. A.

Arnie G. was a 12 year-old male who
was referred for testing by his attorney,
a public defender. Armie had been
picked up on several burglary charges
and his attorney was concerned about
his capacity to understand the reasons
his behavior was considered wrong.

Arnie was the youngest of six children
born to a2 woman who was reported to
have used alcohol, cocaine, and other
drugs during her pregnancy. Armie’s
mother was unable to care for any of her
children and they had all been placed
into foster care. Arnie had run from his
latest foster home several times and
was, for the most part, living on the
streets. He had not attended school on
a regular basis for two years. He was
described as having serious learning
difficulties and had been in Special Ed-
ucation classes.

Arnie was given a complete psychologi-
cal evaluation while he was in the juve-
nile detention center. His IQ scores
were in the 60s and his achievement
scores were below the first grade. His
adaptive behavior scores were around
the age of five to six years. Arnie’s ver-
bal skills were poor and he was not able
to articulate any understanding as to
why his behavior had been inappropri-
ate.

Amie was short and slight with micro-
cephaly and facial features consistent
with Fetal Alcohol Syndrome (FAS).
Because of his behavior, history of pre-
natal alcohol exposure, and physical at-
tributes, Arnie was referred to a clinic
to be evaluated for Fetal Alcohol Syn-
drome. His diagnosis for FAS was posi-
tive.

Due to his low scores, poor verbal skills,
and lack of abstracting abilities and un-
derstanding, Amie was found to not
have capacity. Amie, however, did not

fare well. He did not remain in the ther-
apeutic foster home where he was
placed, he continued to be involved in
criminal activity, and, at age 16, was fi-
nally placed into long-term custodial
care.

CAPACITY AND DIMINISHED CA-
PACITY: DEFINITIONS

Capacity and diminished capacity are
legal terms and common reasons why
people are referred for psychological
evaluations. The definitions from the
Washington Advisory Code are pre-
sented below:

Capacity: In many states, children un-
der the age of eight are presumed to be
incapable of committing a crime. Chil-
dren between the ages of eight and

Children with FAS often appear
chatty and more capable than is
actually the case.

twelve are also presumed to be inca-
pable of criminal activity. However, if
evidence exists that removes this pre-
sumption, they may be tried on assigned
charges (1).

Diminished Capacity; Diminished ca-
pacity has to do with a person being able
to establish criminal intent or the moti-
vation to engage in criminal behavior
and to understand it as such. Determi-
pation of both capacity and diminished
capacity are dependent upon examina-
tion by an expert qualified to testify on
the subject (2). Diminished capacity is
not based on age. Rather, there are sev-
eral factors that come into play to estab-
lish a defendant having diminished ca-
pacity. These include:
¢ the defendant lacks the ability to
form a specific intent due to a men-

tal disorder not amounting to in-
sanity;

¢ the cause of the inability to form a
specific intent must be a mental
disorder, not emotions like jeal-
ousy, fear, anger, and hatred;

¢ the mental disorder must be
causally connected to a lack of spe-
cific intent, not just reduced per-
ception, overreaction or other irrel-
evant mental states;

¢ the inability to form a specific in-
tent must occur at a time relevant to
the offense;

¢+ the mental disorder must substan-
tially reduce the probability that the
defendant formed the alleged in-
tent; and

¢ the lack of specific intent may not
be inferred from evidence of the
mental disorder. The opinion from
the evaluator must contain an ex-
planation of how the mental disor-
der had this effect.

FAS, CAPACITY, AND DIMIN-
ISHED CAPACITY

Fetal Alcohol Syndrome (FAS) is a
birth defect that results from prenatal
alcohol exposure. Brain damage, most
noticeably in behavior problems associ-
ated with the frontal lobes, is a hallmark
of alcohol-related birth defects. Impul-
sivity, abstracting and memory deficits,
a lack of understanding between cause
and effect, and learning difficulties are
all connected with FAS (3).

In terms of capacity, particularly for
children between the ages of eight and
twelve, FAS and its sequelae should be
considered as an influencing factor.
Children with FAS often appear chatty
and more capable than is actually the
case. This can lead evaluators to as-
sume that a child with FAS had the ca-
pacity to understand right and wrong
when, in actuality, they are simply
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guessing and giving an answer they
think the evaluator wants.

While the presence of a mental disorder
is NOT part of the criteria for diagnos-
ing FAS, secondary disabilities fre-
quently occur. Common psychiatric di-
agnoses associated with FAS include:
high functioning autism; borderline per-
sonality disorder; depression; attention
deficit hyperactivity disorder; and anti-
social personality disorder. Periodic
episodes of psychosis have been less fre-
quently noted. With the exception of
psychosis and autism, these diagnoses
are unlikely to fit the criteria for dimin-
ished capacity (4).

Fetal Alcohol Syndrome has had an odd
place in this area of criminal law. Of-
ten, people with FAS are not appropri-
ately identified and diagnosed and so
their cognitive difficulties are misunder-
stood. Their behavior problems are of-
ten misinterpreted without their etiology
being understood. On the other hand,
people who do receive the proper FAS
diagnosis have their possible psychiatric
secondary disabilities overlooked or
minimized. Several suggestions are of-
fered in the next section to help clarify
the connection between FAS and capac-
ity and diminished capacity.

EVALUATION FOR FAS, CAPAC-
ITY, AND DIMINISHED CAPAC-
ITY

Determination of both capacity and di-
minished capacity requires an evalua-
tion by a qualified expert. The diagno-
sis of Fetal Alcohol Syndrome is made
by a specially trained physician. It is
very rare that the expert who can make
the diagnosis of FAS is also qualified to
make the determination of capacity
and/or diminished capacity. However,
both of these procedures need to be co-
ordinated and done in conjunction with
each other.

If a child under the age of twelve (or
slightly older) is referred for a capacity
evaluation, a preliminary question must
be asked: Was the child exposed to pre-
natal alcohol? If the answer to this
question is “Yes,” the next step should
be for a referral to a physician qualified
to make a diagnosis. In addition, the
psychological/capacity evaluation
should focus on the child’s ability to un-
derstand cause and effect, to understand
the outcome of his own behavior, and to
be able to articulate abstract concepts.

In the case of diminished capacity, the
issue is one of “intent, of motivation.”
While many people with FAS have I1Q
scores indicating the apparent ability to
understand cause and effect, this needs
to be carefully examined and detailed in
any evaluation. Many people with

Often, people with FAS are not
appropriately identified and

- diagnosed and so their cognitive
difficulties are misunderstood.

FAS do not have such understanding
and do not have the ability to form in-
tent. However, the cognitive deficits of-
ten present in people with FAS are fre-
quently misunderstood and these people
are found to NOT have diminished ca-

pacity.

Another difficulty with FAS is that it is
not recognized as a mental disorder.
Little knowledge of the demonstrated
organic damage and deficits associated
with FAS has made it into the legal sys-
tem. However, the frontal lobe damage
does limit a person’s ability to form in-
tent and understand behavioral conse-
quences. It is this reality that needs to
be detailed in the evaluation and clearly
communicated to the court.

Evaluations for people with FAS to de-
termine capacity and diminished capac-

ity need to include an IQ test focusing
on abstracting abilities, verbal skills,
and the ability to connect cause and ef-
fect. Personality tests and clinical inter-
views focusing on psychiatric function-
ing should be coupled with intellectual
and past behavior to fully determine in-
tent. Again, given that many people
with FAS look more functional than is
the case, care should be taken to review
enough records, gain collateral informa-
tion, and to administer enough tests to
provide validation of all deficits. A di-
agnosis of FAS, in and of itself, is not
enough to provide this.

In summation, a diagnosis of FAS does
not either rule out or necessarily con-
firm a child not having capacity or an
adult having diminished capacity.
There is a wide range of ability among
people with FAS. In addition, evalua-
tions of people with confirmed prenatal
alcohol exposure must be evaluated for
both FAS and capacity/diminished ca-
pacity. One does not confirm the other.
Finally, FAS has not been accepted as a
mental disorder. However, people with
FAS have frequently been diagnosed a
having a wide variety of secondary dis-
abilities, including psychiatric disor-
ders. Therefore, any evaluation for
someone with FAS coming through the
legal system must include intellectual
functioning, adaptive bechavior, aca-
demic achievement, and personal-
ity/psychiatric functioning.
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