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11.86.051. When disclaimer barred — Exception.

(1) A beneficiary may not disclaim an interest if:

(a) The beneficiary has accepted the interest or a benefit thereunder;

(b) The beneficiary has assigned, conveyed, encumbered, pledged, or otherwise trans-
ferred the interest, or has contracted therefor;

(c) The interest has been sold or otherwise disposed of pursuant to judicial process; or

(d) The beneficiary has waived the right to disclaim in writing. The written waiver of
the right to disclaim also is binding upon all persons claiming through or under the
beneficiary.

(2) Notwithstanding the provisions of subsection (1)(a) through (c) of this section, a
beneficiary’s receipt of a benefit from property shall not necessarily bar such beneficiary’s
disclaimer of an interest in the same property when, prior to the date of the transfer of
the interest to be disclaimed, the beneficiary already owned an interest in such property
in joint tenancy, as community property, or otherwise. Any such receipt, in the absence of
clear and convincing evidence to the contrary, shall be presumed to be an enjoyment or
use of the interest the beneficiary already owned, and only after such interest and any
benefit from such interest have been exhausted, shall the beneficiary be deemed to have
received or accepted any part of the interest to be disclaimed. 2000 c 24 § 1;1989c 34

§ 5]

11.86.061. Effect of spendthrift or similar restriction.

A beneficiary may disclaim under this chapter notwithstanding any limitation on the
interest of the beneficiary in the nature of a spendthrift provision or similar restriction.
[1989 ¢ 34 § 6]

11.86.071. Liability for distribution — Effect of disclaimer.
No legal representative of a creator of the interest, holder of legal title to property an

interest in which is disclaimed, or person having possession of the property shall be liable
for any otherwise proper distribution or other disposition made without actual knowledge
of the disclaimer, or in reliance upon the disclaimer and without actual knowledge that

the disclaimer is barred as provided in RCW 11.86.051, [1989 ¢ 34 § 7.

11.86.080. Rights under other statutes or rules not abridged.

This chapter shall not abridge the right of any person, apart from this chapter, under
any existing or future statute or rule of law, to disclaim any interest or to assign, convey,
release, renounce or otherwise dispose of any interest. [1973 ¢ 148 § 9l

11.86.090. Interests existing on June 7, 1973.

Any interest which exists on June 7, 1973 but which has not then become indefeasibly
vested, or the taker of which has not then become finally ascertained, or of the existence
of the transfer of which the beneficiary lacks knowledge, may be disclaimed after June 7,
1973 in the manner provided in RCW 11.86.031. However, for the purposes of RCW
11.86.031(2), the date on which the beneficiary first knows of the existence of the transfer
shall be deemed to be the date of the transfer. [1989 ¢ 34 § 8; 1973 ¢ 148 § 10.]

CHAPTER 11.88
GUARDIANSHIP — APPOINTMENT, QUALIFICATION,

REMOVAL OF GUARDIANS
Sec. Sec.
11.88.005. Legislative intent. 11.88.020. Qualifications.
11.88.008. “Professional guardian” defined. 11.88.030. Petition — Contents — Hearing.
11.88.010. Authority to appoint guardians — Defini- 11.88.040. Notice and hearing, when required — Ser-
tions -—— Venue — Nomination by vice — Procedure.

principal. 11.88.045. Legal counsel and jury trial — Proof —
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Sec. Sec.
Medical report — Examinations — 11.88.105. Reduction in amount of bond.

Waiver.

11.88.080. Guardians nominated by will or durable
power of attorney.

11.88.090. Guardian ad litem — Mediation — Ap-
pointment — Qualifications — Notice of
and statement by guardian ad litem —
Hearing and notice — Attorneys’ fees
and costs — Registry — Duties — Re-
port — Responses — Fee.

11.88.093. Ex parte communications — Removal.

11.88.095. Disposition of guardianship petition.

11.88.097. Guardian ad litem — Fees.

11.88.100. Oath and bond of guardian or limited
guardian.

Cross References.

Rules of court: Guardians

— capacity to sue: CR 17.

— judgment for and settlement of claims of minors:
SPR 98.16W.

— probate proceedings, application for fee, notice:
SPR 98.12W.

~ suit in own name: CR 17.

Allowing child to work without permit, penalty:
RCW 26.28.060.

Bank soliciting appointment as guardian, penalty:
RCW 30.04.260.

Costs against guardian of infant plaintif RCW
4.84.140. f

Declaratory judgments: Chapter 7.24 RCW.

Embezzlement by guardian: RCW 9A.56.010(19)(b).

Eminent domain

— by corporations, service on guardian of minors,
idiots, lunatics or distracted persons: RCW 8.20.020.

— by state, service of notice on guardian: RCW
8.04.020.

Excise taxes, liability for, notice to department of
revenue: RCW 82.32.240.

Guardian may sue in own name: Rules of court: CR
17.

Habeas corpus, granting of writ to guardian: RCW
7.36.020.

Incapacitated person, appearance by guardian:
RCW 4.08.060.

Industrial insurance benefits, appointment of
guardian to manage: RCW 51.04.070.

Investment of trust funds, guardians subject to
chapter 30.24 RCW: RCW 11.100.015.

Investments, authorized

— generally: Chapter 80.24 RCW.

— housing authority bonds: RCW 35.82.220.

11.88.107. When bond not required.

11.88.110. Law on executors’ and administrators’
bonds applicable.

11.88.115. Notice to department of revenue.

11.88.120. Modification or termination of guardian-
ship — Procedure.

11.88.125. Standby limited guardian or limited
guardian.

11.88.130. Transfer of jurisdiction and venue.

11.88.140. Termination of guardianship or limited
guardianship.

11.88.150. Administration of deceased incapacitated
person’s estate.

11.88.160. Guardianships involving veterans.

— United States corporation bonds: RCW
39.60.010.

Jurors, challenge of, guardian and ward relation-
ship ground for implied bias: RCW 4.44.180.

Lawful use of force: RCW 9A.16.020.

Limitation of actions by ward against guardian,
recovery of real estate sold by guardian: RCW
4.16.070.

Mental illness, proceedings: Chapter 71.05 RCW.

Minor’s personal service contracts, recovery by
guardian barred: RCW 26.28.050.

Motor vehicle financial responsibility, release by
injured minor executed by guardian: RCW 46.29,120.

Name, action for change of — Fees: RCW 4.24.130.

Partition: Chapter 7.52 RCW.

Public assistance grants, appointment of guardian
to receive: RCW 74.08.280, 74.12.250.

Real estate licenses, guardian exemption: RCW
18.85.110.

Savings and loan association, guardian may be
member of: RCW 33.20.060.

Seduction, action for seduction of ward: RCW
4.24.020.

State hospital patients, superintendent custodian of
estate: RCW 72.23.230.

Support and care of dependent child, liability of
guardian, procedure, judgment: RCW 13.34.160,
13.34.161.

Uniform veterans’ guardianship act: Chapter 73.36
RCW.

Veterans: RCW 73.04.140.

Volunteer fire fighters’ relief, appointment of guard-
ian for fire fighter: RCW 41.24.140.

Washington uniform transfers to minors act: Chap-
ter 11.114 RCW.

Witness, guardian as: RCW 5.60.030.

JUDICIAL DECISIONS

Supplemental information.

In guardianship proceedings, the general rule pre-
cluding supplementation of the record with material
not in the trial court record will normally be deemed
waived and the record supplemented to apprise the
reviewing court of the most current set of eircum-

stances. If any supplemental information is contested,
areferral to the trial court will normally be required.
Department of Social & Health Servs. v. Way, 79 Wn.
App. 184, 901 P.2d 349 (1995), review denied, 128
Wn.2d 1014, 911 P.2d 1343 (1996).
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JUDICIAL DECISIONS
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RESEARCH REFERENCES

Textbooks and Treatises.

Washington Civil Practice Deskbock; Eleanor
Hoague and Members of the Washington State Bar
(Michie).

11.88.005. Legislative intent.

Washington Guardianship Law: Administration
and Litigation; Gerald B. Treacy, Jr. (Michie).

It is the intent of the legislature to protect the liberty and autonomy of all people of this
state, and to enable them to exercise their rights under the law to the maximum extent,
consistent with the capacity of each person. The legislature recognizes that people with
incapacities have unique abilities and needs, and that some people with incapacities
cannot exercise their rights or provide for their basic needs without the help of a
guardian. However, their liberty and autonomy should be restricted through the
guardianship process only to the minimum extent necessary to adequately provide for
their own health or safety, or to adequately manage their financial affairs. [1990 ¢ 122

§ 1;1977 ex.5. ¢ 309 § 1; 1975 Istex.s. ¢ 95 § 1]

Effective date — 1990 ¢ 122: “This act shall take
effect on July 1, 1991.” [1990 ¢ 122 § 38.]

Severability ~ 1977 ex.s. ¢ 309: “If any provision
of this 1977 amendatory act, or its application to any

person or circumstance is held invalid, the remainder
of the act, or the application of the provision to other
persons or circumstances is not affected.” (1977 ex.s. ¢
309 § 18)

JUDICIAL DECISIONS

Determination of incapacity.

No petition for a prior determination of incapacity
was required to trigger tolling of the patient’s medical
malpractice claim under RCW 4.16.190, and whether
a particular plaintiff met the statutory standard was
a question of fact; however, a four-day incapacity

period could not be a tolling event as a matter of law,
and the trial court’s order denying summary judg-
ment to the doctor was reversed and the patient’s
complaint was dismissed with prejudice. Rivas v.
Eastside Radiology Assocs., 134 Wn. App. 921, 143
P.3d 330 (2006).

11.88.008. “Professional guardian” defined.

As used in this chapter, “professional guardian” means a guardian appointed under this
chapter who is not a member of the incapacitated person’s family and who charges fees
for carrying out the duties of court-appointed guardian of three or more incapacitated
persons. [1997 ¢ 312 § 2.]

Effective date — 1997 ¢ 312: See note following
RCW 11.88.020.

11.88.010. Authority to appoint guardians — Definitions — Venue — Nomination
by principal.

(1) The superior court of each county shall have power to appoint guardians for the
persons and/or estates of incapacitated persons, and guardians for the estates of
nonresidents of the state who have property in the county needing care and attention.

(a) For purposes of this chapter, a person may be deemed incapacitated as to person
when the superior court determines the individual has a significant risk of personal harm
based zupon a demonstrated inability to adequately provide for nutrition, health,
housing, or physical safety.

(b) For purposes of this chapter, a person may be deemed incapacitated as to the
person’s estate when the superior court determines the individual is at significant risk of
financial harm based upon a demonstrated inability to adequately manage property or

financial affairs.

() A determination of incapacity is a legal not a medical decision, based upon a
demonstration of management insufficiencies over time in the area of person or estate.
Age, eccentricity, poverty, or medical diagnosis alone shall not be sufficient to justify a
finding of incapacity. '
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(d) A person may also be determined incapacitated if he or she is under the age of
majority as defined in RCW 26.28.010.

(e) For purposes of giving informed consent for health care pursuant to RCW 7.70.050
and 7.70.065, an “incompetent” person is any person who is (i) incompetent by reason of
mental illness, developmental disability, senility, habitual drunkenness, excessive use of
drugs, or other mental incapacity, of either managing his or her property or caring for
himself or herself, or both, or (ii) incapacitated as defined in (a), (b), or (d) of this
subsection.

(f) For purposes of the terms “incompetent,” “disabled,” or “not legally competent,” as
those terms are used in the Revised Code of Washington to apply to persons incapacitated
under this chapter, those terms shall be interpreted to mean “incapacitated” persons for
purposes of this chapter.

(2) The superior court for each county shall have power to appoint limited guardians
for the persons and estates, or either thereof, of incapacitated persons, who by reason of
their incapacity have need for protection and assistance, but who are capable of
managing some of their personal and financial affairs. After considering all evidence
presented as a result of such investigation, the court shall impose, by order, only such
specific limitations and restrictions on an incapacitated person to be placed under a
limited guardianship as the court finds necessary for such person’s protection and
assistance. A person shall not be presumed to be incapacitated nor shall a person lose any
legal rights or suffer any legal disabilities as the result of being placed under a limited
guardianship, except as to those rights and disabilities specifically set forth in the court
order establishing such a limited guardianship. In addition, the court order shall state
the period of time for which it shall be applicable.

(3) Venue for petitions for guardianship or limited guardianship shall lie in the county
wherein the alleged incapacitated person is domiciled, or if such person resides in a
facility supported in whole or in part by local, state, or federal funding sources, in either
the county where the facility is located, the county of domicile prior to residence in the
supported facility, or the county where a parent or spouse of the alleged incapacitated
person is domiciled.

If the alleged incapacitated person’s residency has changed within one year of the filing
of the petition, any interested person may move for a change of venue for any proceedings
seeking the appointment of a guardian or a limited guardian under this chapter to the
county of the alleged incapacitated person’s last place of residence of one year or more.
The motion shall be granted when it appears to the court that such venue would be in the
best interests of the alleged incapacitated person and would promote more complete
consideration of all relevant matters.

(4) Under RCW 11.94.010, a principal may nominate, by a durable power of attorney,
the guardian or limited guardian of his or her estate or person for consideration by the
court if guardianship proceedings for the principal’s person or estate are thereafter
commenced. The court shall make its appointment in accordance with the principal’s
most recent nomination in a durable power of attorney except for good cause or
disqualification.

(5) Imposition of a guardianship for an incapacitated person shall not result in the loss
of the right to vote unless the court determines that the person is incompetent for
purposes of rationally exercising the franchise in that the individual lacks the capacity to
understand the nature and effect of voting such that she or he cannot make an individual
choice. The court order establishing guardianship shall specify whether or not the
individual retains voting rights. When a court determines that the person is incompetent
for the purpose of rationally exercising the right to vote, the court shall notify the
appropriate county auditor. [2005 ¢ 236 § 3 (2005 ¢ 236 § 2 expired January 1, 2006);
9004 ¢ 267§ 139; 1991 ¢ 289 § 1;1990 ¢ 122§ 2;1984 ¢ 149§ 176; 1977 ex.s.c 309§ 2;
1975 1st ex.s. ¢ 95 § 2; 1965 ¢ 145 § 11.88.010. Prior: 1917 ¢ 156 § 195; RRS § 1565;
prior: Code 1881 § 1604; 1873 p 314 § 299; 1855 p 15 § 1]

Effective date — 2005 ¢ 236 § 3: “Section 3 of this  this act expires January 1, 2006.” [2005 ¢ 236 § 4.]
act takes effect January 1, 2006.” [2005 ¢ 236 § 5.] Findings — 2005 ¢ 236: “The legislature finds that
Expiration date — 2005 ¢ 236 § 2: “Section 2 of theright to vote is a fandamental liberty and that this
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liberty should not be confiscated without due process.
When the state chooses to use guardianship proceed-
ings as the basis for the denial of a fundamental
liberty, an individual is entitled to basic procedural
protections that will ensure fundamental fairness.
These basic procedural protections should include
clear notice and a meaningful opportunity to be heard.
The legislature further finds that the state has a
compelling interest in ensuring that those who cast a
ballot understand the nature and effect of voting is an
individual decision, and that any restriction of voting
rights imposed through guardianship proceedings
should be narrowly tailored to meet this compelling
interest.” [2005 ¢ 236 § 1.]

Effective dates — 2004 ¢ 267: See note following
RCW 29A.08.651.

Effective date — 1990 ¢ 122: See note following
RCW 11.88.005.
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Severability — Effective dates — 1984 ¢ 149:
See notes following RCW 11.02.005.

Severability — 1977 ex.s. ¢ 309: See note follow-
ing RCW 11.88.005.

Effect of Amendments.

2005 ¢ 236 § 3, effective January 1, 2006, deleted
the first sentence of (5), relating to the loss of voting
franchise for a person with a full guardianship, de-
leted “limited” following “Imposition of a” in the
present first sentence of (5), added “in that the indi-
vidual lacks the capacity to understand the nature
and effect of voting such that she or he cannot make
an individual choice” at the end of that sentence, and
added the second sentence of (5).

2004 c 267 § 139, effective January 1, 2006, in
subsection (5), added the last sentence.

JUDICIAL DECISIONS

Anavysis

Appointment of guardian
—Effect on custody
—Held proper

—Nature

—When appropriate
Consent for adoption
Consent for health care
Determination of incapacity
Expert testimony
Guardianship accounts
Insanity proceedings
Jurisdiction

Jury trial

Residency

Rights of incompetent
Venue

Appointment of guardian.

—Effect on custody.

Nothing in this chapter confers the right of custody
upon a guardian. Guardianship is an improper pro-
ceeding to terminate a parent’s right to custody of his
or her children. Marshall v. Pitt, 46 Wn. App. 339, 731
P.2d 5 (1986).

Mere appointment of a guardian under this chapter
does not necessarily extinguish the rights of the
parents to the custody of their child. Marshall v. Pitt,
46 Wn. App. 339, 731 P.2d 5 (1986).

—Held proper.

Trial court had not erred in finding a care center
resident incapacitated regarding his person and fi-
nances and appointing a guardian where there was
substantial evidence supporting the finding that, in-
ter alia, he suffered from dementia, was unable to look
after his financial affairs, that he denied that he had
diabetes but testified rather that he had French
diabetes, which meant he did not have diabetes, and
that he was not co-operative in his health care and
was incapable of making informed health decisions.
Lillie v. Siefker (In re Lillie) — Wn. App. —, — P.3d —,
2005 Wash. App. LEXIS 1836 (July 25, 2005).

Guardian properly appointed for estate of nonresi-
dent who disappeared after evidencing ill-health and
mental disturbance because of an accident. In re Sall,
59 Wash. 539, 110 P. 32, 626 (1910).

—Nature.

Guardianship proceedings are entirely statutory.
State ex rel. Lowary v. Superior Court, 41 Wash. 450,
83 P. 726 (1906).

—When appropriate.

Clear cogent and convincing evidence was pre-
sented at trial to conclude that a care center resident
was at significant risk both to his person and estate
where there was substantial evidence supporting the
finding that the resident was unable to look after his
financial affairs; he did not dispute the finding that he
was in arrears to the center, and even though he
might have thought his insurance was paying those
costs, his testimony at trial showed at least a continu-
ing misapprehension as to the true state of his finan-
cial affairs, both as to the center and as to his eviction
from his apartment. Lillie v. Siefker (In re Lillie} —
Wn. App. —, — P.3d —, 2005 Wash. App. LEXIS 1836
(July 25, 2005).

Guardian of estate should not be appointed for
person whose emotional and mental processes are
occasionally disturbed. In re Nelson, 12 Wn.2d 382,
121 P.2d 968 (1942),

Determination of patient’s competency to handle his
own affairs can only be made in guardianship proceed-
ings, although committed to a mental hospital.
Pfeiffer v. Pfeiffer, 10 Wn.2d 703, 118 P2d 158 (1941).

Test for appointment of guardian of incompetent is
whether he lacks capacity to manage his business
affairs because of mental infirmity. In re Bayer’s
Estate, 101 Wash. 694, 172 P. 842 (1918); In re
Michelson, 8 Wn.2d 327, 111 P.2d 1011 (1941); In re
Nelson, 12/Wn.2d 382, 121 P.2d 968 (1942).

Guardian may be appointed for incompetent’s right
to rescind conveyance of real estate, in county of situs
of land. Heffernan v. Butler, 85 Wash. 190, 147 P. 1153
(1915).

Superior court of county of situs of property may
appoint guardian of estate of resident or nonresident
insane person. In re Sall, 59 Wash. 539, 110 P. 32, 626
(1910).

Court may appoint guardian for persons and estates
of minor heirs though one parent living. Russner v.
McMillan, 87 Wash. 416, 79 P. 958 (1905).

Welfare of incompetent and care of his property are
objects of particular care and attention of courts. Hill
v. Smith, 8 Wash. 330, 35 P. 1071 (1894); In re
Mignerey, 11 Wn.2d 42, 118 P.2d 440 (1941).
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Statute authorizes appointment of guardian for
alcoholic incapable of managing his own affairs. In re
Wetmore, 6 Wash. 271, 33 P. 615 (1893).

Consent for adoption.

Statutory provision for consent of legal guardian to
adoption of child refers to guardian appointed under
this section, not custodian of child under court order.
State ex rel. Van Cleave v. Frater, 21 Wn.2d 231, 150
P.2d 391 (1944).

Consent for health care.

A plain reading of RCW 7.70.065 indicates that
someone need not be declared legally incompetent to
be incompetent to give health care decisions. Only the
first two of the six classes of individuals authorized to
consent under RCW 7.70.065 bear a legal relationship
to the patient. Thus, the fact that plaintiff was not
declared incompetent in a court of law does not mean
she was competent to give consent to health care
Developmental disabilities can be the basis for deem-
ing an individual incompetent to give informed con-
sent to health care under RCW 7.70.065 and RCW
7.70.050. Morinaga v. Vue, 85 Wn. App. 822, 935 P.2d
637, review denied, 133 Wn.2d 1012, 946 P.2d 401
(1997).

Determination of incapacity.

No petition for a prior determination of incapacity
was required to trigger tolling of the patient’s medical
malpractice claim under RCW 4.16.190, and whether
a particular plaintiff met the statutory standard was
a question of fact; however, 2 four-day incapacity
period could not be a tolling event as a matter of law,
and the trial court’s order denying summary judg-
ment to the doctor was reversed and the patient’s
complaint was dismissed with prejudice. Rivas v.
Eastside Radiology Assocs., 134 Wn. App. 921, 143
P.3d 330 (2006).

The trier of fact in a guardianship proceeding is
called upon to determine whether a person is inca-
pacitated as to person, as to his or her estate, or both,
and not whether the person is incapacitated in gen-
eral. Department of Social & Health Servs. v. Way, 79
Wn. App. 184, 901 P.2d 349 (1995), review denied, 128
Wn.2d 1014, 911 P2d 1343 (1996).

Expert testimony.

Court not bound by testimony of expert witnesses as
to mental competence of subject for purposes of guard-
ianship. In re Heuschele, 34 Wn.2d 414, 208 P.2d 1167
(1949).

Guardianship accounts.

Neither guardian nor bank could authorize guard-
ian’s wife to write checks against the guardianship
account without court approval. Smith v. Olympic
Bank, 103 Wn.2d 418, 693 P.2d 92 (1985).

Insanity proceedings.

Appointment of guardian under this section differed
from insanity proceeding under former RCW
71.04.010, 71.04.020, 71.04.030. Sumerlin v. Depart-
ment of Labor & Indus., 8§ Wn.2d 43, 111 P2d 603
(1941), overruled on other grounds, Windust v. De-
partment of Labor & Indus., 52 Wn.2d 33, 323 P2d
241 (1958).

“Insane” and “mentally incompetent” in this section
are construed disjunctively. Miller v. Green, 125
Wash. 570, 216 P. 843 (1923).

Guardian can be appointed for incompetent without

11.88.010

proof of insanity. Miller v. Green, 125 Wash, 570, 216
P. 843 (1923).

Validity of prior adjudication of insanity is immate-
rial to court’s power to appoint guardian in subse-
quent proceedings. Donaldson v. Winningham, 48
Wash. 374, 93 P. 534 (1908).

Jurisdiction.

Court had jurisdiction to appoint guardian for indi-
vidual who received notice of guardianship hearing
but did not appear. Freise v. Walker, 27 Wn. App. 549,
619 P.2d 366 (1980).

Juvenile court does not have jurisdiction to proceed
in inguiry over objection when the probate court has
first obtained jurisdiction. State ex rel. Freitas v.
Superior Court, 53 Wn.2d 722, 336 P.2d 865 (1959).

Superior court judge has jurisdiction to proceed in
consolidated action, sitting as both probate and juve-
nile court judge. State ex rel. Freitas v. Superior
Court, 53 Wn.2d 722, 336 P.2d 865 (1959).

Change of residence of guardian and incompetent
ward from county wherein guardian appointed to
another county in this state does not divest original
jurisdiction. In re Gaddis, 12 Wn.2d 114, 120 P.2d 849
(1942).

Court appointing guardian may not transfer juris-
diction to superior court of another county. In re
Gaddis, 12 Wn.2d 114, 120 P.2d 849 (1942).

If superior court of county wherein incompetent
resides appoints guardian, it acquires exclusive, gen-
eral, state-wide jurisdiction of administration of such
ward’s person and estate. In re Gaddis, 12 Wn.2d 114,
120 P.2d 849 (1942).

Substantial compliance with statute necessary for
legal appointment of guardian and appointment of
guardian without notice to ward or person having
custody is void for lack of jurisdiction. Mayer v. Rice,
113 Wash. 144, 193 P. 723 (1920).

Wa. Const., Art. IV, § 6, conferring general original
jurisdiction on superior courts, includes jurisdiction to
appoint guardians of local estates of nonresident in-
sane persons. Heffernan v. Butler, 85 Wash. 190, 147
P. 1153 (1915).

Jurisdiction to appoint guardian of estate of non-
resident, insane person limited to property in this
state. In re Sall, 59 Wash. 539, 110 P. 32, 626 (1910).

Appointment of guardian is without jurisdiction
and void where relator was not a resident of the
county and was able to attend hearing but did not.
State ex rel. Lowary v. Superior Court, 41 Wash. 450,
83 P. 726 (1906).

Jury trial.

«Issues of that person’s alleged incapacity” on which
a person is entitled to a jury trial, include the issue of
whether the incapacity is as to person or estate.
Department of Social & Health Servs. v. Way, 79 Wn.
App. 184, 901 P.2d 349 (1995), review denied, 128
Wn.2d 1014, 911 P.2d 1343 (1996).

Residency.

Incompetent was resident of this state although he
had some investments in and made visits to another
state. Heffernan v. Butler, 85 Wash. 190, 147 P. 1153
(1915).

Finding that residence of child is within county is
valid where evidence shows child’s mother stayed
therein before leaving for New York, but intended to
return to county to work, and where she Jeft the child
therein with the father’s relatives. In re Wells, 60
Wash. 518, 111 P. 778 (1910).
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Rights of incompetent.

An incompetent who has not been so adjudicated
may sue and be sued to the same extent as normal
persons without the appointment of a guardian and is
bound by any judgment entered prior to such an
adjudication. Kemppainen v. Finckh, 12 Wn. App. 175,
528 P.2d 485 (1974), review denied, 85 Wn.2d 1007
(1975).
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Venue.

Parents, appealing the appointment of grandpar-
ents as a child’s guardian, failed to show prejudice as
a result of an allegedly improper denial of 2 motion to
change venue pursuant to this section. Therefore, the
trial court’s ruling denying the venue change was not
disturbed. Marshall v. Pitt, 46 Wn. App. 339,731 P2d
5 (1986).

OPINIONS OF THE ATTORNEY GENERAL

ANALYSIS

Fees
Guardianship accounts

Fees.
County clerk fees in guardianship proceedings. 15
Att'y Gen. Op. No. 197.

Guardianship accounts.

Guardian to receive payments to children of an
injured workman who died after divorce. 19 Att’y Gen.
Op. No. 206.

RESEARCH REFERENCES

Gonzaga Law Review.

Who does the guardian protect? 10 Gonz. L. Rev.
298. .

Guardianship and limited guardianship: applica-
tion for mentally retarded citizens. 13 Gonz. L. Rew.
585.

Washington Law Review.

Probate reform in Washington. 39 Wash, L. Rev.
873.

Court supervision of administration of estates and
guardianships. 34 Wash. L. Rev. 263.

11.88.020. Qualifications.

(1) Any suitable person over the age of eighteen years, or any parent under the age of

ALR.

Validity of guardianship proceeding based on brain-
washing of subject by religious, political, or social
organization. 44 ALRA4th 1207.

Appointment of guardian for the estate of an incom-
petent or spendthrift-mental condition which will
justify. 9 ALR3d 774.

Infant’s right to select his own guardian. 85 ALR2d |
921. i

Jurisdiction to award custody of child having legal |
domicil in another state. 4 ALR2d 7. i

eighteen years or, if the petition is for appointment of a professional guardian, any

individual or guardianship service that meet:

by the administrator

s any certification requirements established
for the courts, may, if not otherwise disqualified, be appointed

guardian or limited guardian of the person and/or the estate of an incapacitated person.

A financial institution subject to the jurisdiction of the department of financial institu-
tions and authorized to exercise trust powers,
so, may act as a guardian of the estate of an i

institution when authorized to do

and a federally chartered financial

incapacitated person without having to meet the certification requirements established
by the administrator for the courts. No person is qualified to serve as a guardian who is
(a) under eighteen years of age except as otherwise provided herein;

(b) of unsound mind;

(c) convicted of a felony or of a misdemeanor involving moral turpitude;

(d) anonresident of this state who has not

appointed a resident agent to accept service

of process in all actions or proceedings with respect to the estate and caused such

appointment to be filed with the court;

(e) a corporation not authorized to act asa fiduciary, guardian, or limited guardian in

the state;

(f) a person whom the court finds unsuitable.

(2) The professional guardian certification requirements required under this section
shall not apply to a testamentary guardian appointed under RCW 11.88.080. [1997 ¢ 312
§ 1;1990c 122§ 3; 1975 lst ex.5.¢95 § 3,1971c28§ 4;1965¢ 145§ 11.88.020. Prior:

1917 ¢ 156 § 196; RRS § 1566.]

Effective date — 1997 ¢ 312: “Sections 1 and 2 of
this act take effect January 1, 1999.” [1997 ¢ 312§ 41

Effective date — 1990 ¢ 122: See note following
RCW 11.88.005.
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Cross References.

Banks and trust companies may act as guardian:
RCW 11.36.010.

11.88.030

JUDICIAL DECISIONS

Anavysis

Alien

Blood relationship
Court discretion
Factors in appointment
Natural parents

Alien.

Under statutes prohibiting to aliens any interest in
lands, an alien may not be a guardian of minor having
legal title to land. In re Fujimoto’s Guardianship, 130
Wash. 188, 226 P. 505 (1924).

Blood relationship.

Ties of blood relationship always recognized in
appointing guardian for incompetent. In re Wood, 110
Wash. 630, 188 P. 787 (1920); In re Mignerey, 11
Wn.2d 42, 118 P.2d 440 (1941).

Court discretion.

Court has broad discretion in selection of suitable
guardian. In re Mignerey, 11 Wn.2d 42, 118 P.2d 440
(1941).

Trial court’s selection of guardian for incompetent
entitled to great weight on appeal. In re Mignerey, 11
Wn.2d 42, 118 P.2d 440 (1941).

Refusal to appoint competent spouse as guardian of
incompetent person amounts to abuse of discretion. In
re Wood, 110 Wash. 630, 188 P. 787 (1920).

Factors in appointment.

Welfare of the incompetent and wishes of a deceased
husband are grounds for the court to consider in
appointing a guardian. In re Mignerey, 11 Wn.2d 42,
118 P.2d 440 (1941).

Court should not appoint a guardian of incompetent
who is objectionable to him and lives at a distance
thus adding to cost of necessary personal attention.
Miller v. Green, 125 Wash. 570, 216 P. 843 (1923).

In appointing a guardian a court considers nature of
property to be managed and relation and interest of
applicant to incompetent and his property. In re Wood,
110 Wash. 630, 188 P. 787 (1920).

Court need not make appointment that would prob-
ably not aid in recovery of misappropriated property.
Martenson v. Gardner, 77 Wash. 36, 137 P. 340 (1913).

Natural parents.

Wife is entitled to guardianship of minor child in
her custody, as against parents of insane husband. In
re Stanley’s Guardianship, 143 Wash. 440, 255 P. 656
(1927).

Parent’s right as child’s natural guardian will not be
abridged in absence of neglect. In re Stanley’s Guard-
ianship, 143 Wash. 440, 255 P. 656 (1927); In re
Brenner’s Guardianship, 154 Wash. 400, 282 P. 486
(1929),

No minor may have parent appointed guardian if
parent be disqualified by mental incapacity, convie-
tion of crime, moral delinquency, or physical disabil-
ity. In re Fujimoto’s Guardianship, 130 Wash, 188, 226
P. 505 (1924).

On death of father of minor children, appointment
of mother as guardian of their persons was proper in
absence of a showing that she was unfit. Studebaker v.
Hogen, 104 Wash. 265, 176 P. 339 (1918).

Natural parents or grandparents have no right to
appointment as guardian of adopted child on death of
adoptive parents. In re Estate of Masterson, 45 Wash.
48, 87 P. 1047 (1906).

OPINIONS OF THE ATTORNEY GENERAL

Anavysis

Foreign bank
State department

Foreign bank.
Foreign bank as executor or guardian. 28 Att’y Gen.
Op. No. 947.

State department.
In absence of statute, state department may not act
as guardian. 15 Att'y Gen. Op. No. 214.

RESEARCH REFERENCES

ALR.

Guardian’s position as joint of tenant of or successor
to property in ward’s estate as raising conflict of
interest. 96 ALR3d 1198,

Priority and preference in appointment of conserva-
tor or guardian for an incompetent. 65 ALR3d 991.

Power of court, in absence of statute, to require

corporate surety on fiduciary bond in probate proceed-
ing. 82 ALR2d 926.
Consideration of religious affiliations in appoint-
ment or removal of guardian for minor. 22 ALR2d 696.
Appointment of guardian, priority and preference.
21 ALR2d 880.

11.88.030, Petition — Contents — Hearing,

(1) Any person or *entity may petition for the appointment of a qualified person, trust
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company, national bank, or nonprofit corporation authorized in RCW 11.88.020 as the
guardian or limited guardian of an incapacitated person. No liability for filing a petition
for guardianship or limited guardianship shall attach to a petitioner acting in good faith
and upon reasonable basis. A petition for guardianship or limited guardianship shall
state:

(a) The name, age, residence, and post office address of the alleged incapacitated
person;

(b) The nature of the alleged incapacity in accordance with RCW 11.88.010;

(¢c) The approximate value and description of property, including any compensation,
pension, insurance, or allowance, to which the alleged incapacitated person may be
entitled;

(d) Whether there is, in any state, a guardian or limited guardian, or pending
guardianship action for the person or estate of the alleged incapacitated person;

(e) The residence and post office address of the person whom petitioner asks to be
appointed guardian or limited guardian;

(f) The names and addresses, and nature of the relationship, so far as known or can be
reasonably ascertained, of the persons most closely related by blood or marriage to the
alleged incapacitated person;

(g) The name and address of the person or facility having the care and custody of the
alleged incapacitated person;

(h) The reason why the appointment of a guardian or limited guardian is sought and
the interest of the petitioner in the appointment, and whether the appointment is sought
as guardian or limited guardian of the person, the estate, or both;

(i) A description of any alternate arrangements previously made by the alleged
incapacitated person, such as. trusts or powers of attorney, including identifying any
guardianship nominations contained in a power of attorney, and why a guardianship is
nevertheless necessary;

(j) The nature and degree of the alleged incapacity and the specific areas of protection
and assistance requested and the limitation of rights requested to be included in the
court’s order of appointment;

(k) The requested term of the limited guardianship to be included in the court’s order
of appointment;

(1) Whether the petitioner is proposing a specific individual to act as guardian ad litem
and, if so, the individual’s knowledge of or relationship to any of the parties, and why the
individual is proposed.

(2)@) The attorney general may petition for the appointment of a guardian or limited
guardian in any case in which there is cause to believe that a guardianship is necessary
and no private party is able and willing to petition.

(b) Prepayment of a filing fee shall not be required in any guardianship or limited
guardianship brought by the attorney general. Payment of the filing fee shall be ordered
from the estate of the incapacitated person at the hearing on the merits of the petition,
unless in the judgment of the court, such payment would impose a hardship upon the
incapacitated person, in which case the filing shall be waived.

(3) No filing fee shall be charged by the court for filing either a petition for
guardianship or a petition for limited guardianship if the petition alleges that the alleged
incapacitated person has total assets of a value of less than three thousand dollars.

(4)a) Notice that a guardianship proceeding has been commenced shall be personally
served upon the alleged incapacitated person and the guardian ad litem along with a copy
of the petition for appointment of a guardian. Such notice shall be served not more than
five court days after the petition has been filed.

(b) Notice under this subsection shall include a clear and easily readable statement of
the legal rights of the alleged incapacitated person that could be restricted or transferred
to a guardian by a guardianship order as well as the right to counsel of choice and to a
jury trial on the issue of incapacity. Such notice shall be in substantially the following
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form and shall be in capital letters, double-spaced, and in a type size not smaller than
ten-point type:
IMPORTANT NOTICE
PLEASE READ CAREFULLY

A PETITION TO HAVE A GUARDIAN APPOINTED FOR YOU HAS BEEN FILED IN
THE s COUNTY SUPERIOR COURT BY ......... IF A GUARDIAN IS AP-
POINTED, YOU COULD LOSE ONE OR MORE OF THE FOLLOWING RIGHTS:

(1) TO MARRY OR DIVORCE;

(2) TO VOTE OR HOLD AN ELECTED OFFICE;

(3) TO ENTER INTO A CONTRACT OR MAKE OR REVOKE A WILL;

(4) TO APPOINT SOMEONE TO ACT ON YOUR BEHALF;

(5) TO SUE AND BE SUED OTHER THAN THROUGH A GUARDIAN;

(6) TO POSSESS A LICENSE TO DRIVE;

(7) TO BUY, SELL, OWN, MORTGAGE, OR LEASE PROPERTY;

(8) TO CONSENT TO OR REFUSE MEDICAL TREATMENT;

(9) TO DECIDE WHO SHALL PROVIDE CARE AND ASSISTANCE;

(10) TO MAKE DECISIONS REGARDING SOCIAL ASPECTS OF YOUR LIFE.

UNDER THE LAW, YOU HAVE CERTAIN RIGHTS.

YOU HAVE THE RIGHT TO BE REPRESENTED BY A LAWYER OF YOUR OWN
CHOOSING. THE COURT WILL APPOINT A LAWYER TO REPRESENT YOU IF YOU
ARE UNABLE TO PAY OR PAYMENT WOULD RESULT IN A SUBSTANTIAL HARD.
SHIP TO YOU.

YOU HAVE THE RIGHT TO ASK FOR A JURY TO DECIDE WHETHER OR NOT YOU
NEED A GUARDIAN TO HELP YOU.

YOU HAVE THE RIGHT TO BE PRESENT IN COURT AND TESTIFY WHEN THE
HEARING IS HELD TO DECIDE WHETHER OR N OT YOU NEED A GUARDIAN. IF
A GUARDIAN AD LITEM IS APPOINTED, YOU HAVE THE RIGHT TO REQUEST
THE COURT TO REPLACE THAT PERSON.

(5) All petitions filed under the provisions of this section shall be heard within sixty
days unless an extension of time is requested by a party or the guardian ad litem within
such sixty day period and granted for good cause shown. If an extension is granted, the
court shall set a new hearing date. [1996 ¢ 249 § 8,1995¢297§ 1;1991 ¢ 289§ 2; 1990
c122§ 4;1977 ex.5.c 309 § 3:1975 1stex.s.c 95 § 4;1965 ¢ 145§ 11.88.030. Prior: 1927
c170 § 1; 1917 ¢ 156 § 197; RRS § 1567; prior: 1909 ¢ 118 § 1;,1903¢130§ 1.]

*Reviser’s note: Trust companies, national banks, Effective date — 1990 ¢ 122: See note following
and nonprofit corporations are no longer referred toin  RCW 11.88.005,
RCW 11.88.020, as amended by 1997 ¢ 312 § 1. Severability — 1977 ex.s. ¢ 309: See note follow-

Intent — 1996 ¢ 249: See note following RCW  ing RCW 11.88.005.
2.56.030.

JUDICIAL DECISIONS
AnavLysis Children’s home society.
duvenile court order placing abandoned child in

Children’s home society permanent custody of children’s home society for
Dependent child adoption does not make the society the legal guardian
Father of illegitimate children of the child. State ex rel. Van Cleave v. Frater, 21
Jurisdiction Wn.2d 231, 150 P.2d 391 (1944).

Lack of petition

Medical examination

Property requiring appointment
Removal

Dependent child.
Definition of dependent child under Jjuvenile court
act encompasses a child who “needs the care and

Residence : :

i i attention of a guardian” over whom the probate court
Eaéﬁio:ﬁ?smmem has jurisdiction under this section. State ex rel,
—Stated reasons . (I"lr;;gs v. Superior Court, 53 Wn.2d 722, 336 P.2d 865

—Substantial compliance
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Father of illegitimate children.

The father of illegitimate children has no right to
appointment as guardian of the children while they
remain in the care, custody and control of their
mother. Hanson v. Jones, 6 Wn. App. 701, 495 P.2d
1059, review denied, 80 Wn.2d 1010 (1972).

Jurisdiction.

Juvenile court does not have jurisdiction to proceed
in inquiry over objection where probate court has first
obtained jurisdiction. State ex rel. Freitas v. Superior
Court, 53 Wn.2d 722, 336 P.2d 865 (1959).

Both probate and juvenile courts have concurrent
jurisdiction to make inquiry into welfare of minor
child. State ex rel. Freitas v. Superior Court, 53 Wn.2d
722, 336 P.2d 865 (1959).

Lack of petition.

Want of petition renders temporary guardianship
ineffective. Reed v. Brown, 36 Wash. 130, 78 P. 783
(1904).

Medical examination.

This section does not authorize examination of
alleged incompetent before three doctors selected by
instituting party in proceedings to appoint a guard-
ian. State ex rel. Nelson v. Superior Court, 15 Wn.2d
407, 131 P.2d 144 (1942).

Property requiring appointment.

Leaving estate in trust for education of minor
children, remainder to them on reaching majority,
gives children no property requiring appointment of

guardian. Studebaker v. Hogen, 104 Wash. 265, 176 P.
339 (1918).

Removal.

Removal of guardian not necessitated by request of
minor wards over 14 years old. In re Robinson, 9
Wn.2d 525, 115 P.2d 734 (1941).

Residence.

Finding as to county of child’s residence sustained
by evidence its mother had resided therein and left
child with father’s relatives before leaving state with
intent to return to county. In re Wells, 60 Wash. 518,
111 P. 778 (1910).

Valid appointment.

—Showings.

Guardian of minor cannot be appointed without
showing that parents, if living, are not proper persons
to have custody, and that the child’s welfare requires
appointment. In re Brenner’s Guardianship, 154
Wash. 400, 282 P. 486 (1929).

—Stated reasons.

Under subsection (8) (see now (1)h)) of this section,
appointment of a guardian must be necessary and
reasonable. Hanson v. Jones, 6 Wn. App. 701, 495 P.2d
1059, review denied, 80 Wn.2d 1010 (1972).

—Substantial compliance.

Substantial compliance with statute requisite for
valid appointment of guardian. Teeters v. Teeters, 173
Wash. 138, 21 P.2d 1032 (1933).

11.88.040. Notice and hearing, when required — Service — Procedure.

Before appointing a guardian or a limited guardian, notice of a hearing, to be held not
less than ten days after service thereof, shall be served personally upon the alleged
incapacitated person, if over fourteen years of age, and served upon the guardian ad
litem.

Before appointing a guardian or a limited guardian, notice of a hearing, to be held not
less than ten days after service thereof, shall be given by registered or certified mail to the
last known address requesting a return receipt signed by the addressee or an agent
appointed by the addressee, or by personal service in the manner provided for services of
summons, to the following: ’

(1) The alleged incapacitated person, or minor, if under fourteen years of age;

(2) A parent, if the alleged incapacitated person is a minor, all known children not
residing with a notified person, and the spouse of the alleged incapacitated person if any;

(3) Any other person who has been appointed as guardian or Limited guardian, or the
person with whom the alleged incapacitated person resides. No notice need be given to
those persons named in subsections (2) and (3) of this section if they have signed the
petition for the appointment of the guardian or limited guardian or have waived notice of
the hearing.

(4) If the petition is by a parent asking for appointment as guardian or limited
guardian of a minor child under the age of fourteen years, or if the petition is
accompanied by the written consent of a minor of the age of fourteen years or upward,
who consents to the appointment of the guardian or limited guardian asked for, or if the
petition is by a nonresident guardian of any minor or incapacitated person, then the court
may appoint the guardian without notice of the hearing. The court for good cause may
reduce the number of days of notice, but in every case, at least three days notice shall be
given.

The alleged incapacitated person shall be present in court at the final hearing on the
petition: PROVIDED, That this requirement may be waived at the discretion of the court
for good cause other than mere inconvenience shown in the report to be provided by the
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11.88.040

guardian ad litem pursuant to RCW 11.88.090 as now or hereafter amended, or if no
guardian ad litem is required to be appointed pursuant to RCW 11.88.090, as now or
hereafter amended, at the discretion of the court for good cause shown by a party.
Alternatively, the court may remove itself to the place of residence of the alleged
incapacitated person and conduct the final hearing in the presence of the alleged
incapacitated person. Final hearings on the petition may be held in closed court without
admittance of any person other than those necessary to the action or proceeding.

If presence of the alleged incapacitated person is waived and the court does not remove
itself to the place of residence of such person, the guardian ad litem shall appear in

person at the final hearing on the petition.

1095 ¢ 297 § 2; 1991 ¢ 289 § 3; 1990 ¢ 122

§ 5;1984 c 149 § 177; 1977 ex.s. ¢ 309 § 4; 1975 1st ex.s. ¢ 95 § 5;1969 ¢ 70 § 1; 1965
c 145 § 11.88.040. Prior: 1927 ¢ 170 § 2; 1923 ¢ 142 § 4;1917¢ 156 § 198; RRS § 1568;

prior: 1909 ¢ 118 § 2; 1903 ¢ 130 §§ 2, 3.1

Effective date — 1990 ¢ 122: See note following
RCW 11.88.005.

Severability — Effective dates — 1984 ¢ 149:
See notes following RCW 11.02.005.

Severability — 1977 ex.s. ¢ 309: See note follow-
ing RCW 11.88.005.

JUDICIAL DECISIONS

AnavLysis

Expiration of guardianship
Jurisdiction

Notice

Procedure

-—Error on appeal
—Revocation of guardianship
—Separate hearing required
—Substantial compliance
—Testimony

Representation by attorney

Expiration of guardianship.

This section codifies the common law principle that
a guardian’s trust expires at the death of his ward. In
re Mayou, 6 Wn. App. 345, 492 P.2d 1047 (1972).

Jurisdiction.

Where neither the petitioner, a minor over 14 years
of age, nor his custodial parent were notified of the
appointment of a guardian ad litem for petitioner, the
court was without jurisdiction to approve settlement
of claims arising out of accident involving petitioner.
McGill v. Wood, 33 Wn. App. 265, 654 P.2d 705 (1982),
review denied, 99 Wn.2d 1001 (1983).

Court had jurisdiction to appoint guardian for indi-
vidual who received notice of guardianship hearing
but did not appear. Freise v. Walker, 27 Wn. App. 549,
619 P.2d 366 (1980).

Court acquires no jurisdiction of person or estate of
minor without notice to him or filing of written con-
sent to appointment of guardian as provided in former
RCW 11.88.030. Teeters v. Teeters, 173 ‘Wash. 138, 21
P2d 1032 (1933); Falconer v. Stevenson, 184 Wash.
438, 51 P.2d 618 (1935).

Oral application to require guardian to surrender
estate is not a general appearance waiving lack of
jurisdiction of guardianship proceedings based on lack
of notice. Teeters v. Teeters, 173 Wash. 138, 21 P2d
1032 (1933).

Court, after notice to guardian, may set aside order
appointing such guardian where it is void for lack of
jurisdiction. Mayer v. Rice, 113 Wash. 144, 193 P. 723
(1920).

Under now repealed RCW 11.88.050, court had

inherent jurisdiction to protect local estate of nonresi-
dent insane person. In re Sall, 59 Wash. 539, 110 P. 32,
626 (1910).

Notice.

Where parents themselves requested the appoint-
ment of a guardian, signed the petition, and waived
notice of hearing and the right to appear at the
hearing, trial court did not err in determining that
there was no legal obligation to notify their child, who
did not reside with them, of the hearing. Inre York, 44
Wn. App. 547, 723 P.2d 448 (1986).

Generally, service upon acustodial parent of legal
guardian without service on the minor himself will
constitute notice to the minor. McGill v. Wood, 33 Wn.
App. 265, 654 P.2d 705 (1982), review denied, 99
Wn.2d 1001 (1983).

If incompetent receives notice under this section,
personal appearance unnecessary for valid determi-
nation of incompetency and appointment of guardian.
In re Gage, 12 Wn.2d 443, 122 P.2d 451 (1942).

On direct attack of order appointing guardian, ward
may show falsity of recital of due notice therein.
Teeters v. Teeters, 173 Wash. 138, 21 P2d 1032 (1933).

Upon removal of guardian under RCW 11.88.120,
notice and other statutory requirements for appoint-
ment of original guardian unnecessary for appoint-
ment of successor. Mathieu v. United States Fid. &
Guar. Co., 158 Wash. 396, 290 P. 1003 (1930).

Recital in order appointing guardian of due notice to
minors and appearance of prosecuting attorney con-
clusive on collateral attack. Exchange Nat’] Bank v.
Jumer, 150 Wash. 355, 272 P. 978 (1928), appeal
dismissed, Jumer v. Smith, 279 U.S. 825, 49 S. Ct.
514, 73 L. Ed. 978 (1929).

Now repealed RCW 11.88.060 did mnot validate
guardianship declared void for want of any kind of
notice. Mayer v. Rice, 113 Wash. 144, 193 P. 723
(1920).

Notice to prosecuting attorney under now repealed
RCW 11.88,080 was mandatory. Mayer v. Rice, 113
Wash. 144, 193 P. 723 (1920).

Language of now repealed RCW 11.88.060 contem-
plated some form of notice where that designated
elsewhere was lacking. Mayer v. Rice, 113 Wash. 144,
193 P. 723 (1920).
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Emergency power of court to preserve property by
temporary appointment of guardian to preserve it
does not dispense with notice if it possibly can be
given. Mayer v. Rice, 113 Wash. 144, 193 P. 723 (1920).

Former RCW 11.88.040 contemplated some form of
notice on incompetent even where notice could not be
given as provided. Mayer v. Rice, 113 Wash. 144, 193
P. 723 (1920).

Former RCW 11.88.040 was complied with if incom-
petent and person having charge of him were both
served with personal notice. Donaldson v.
Winningham, 62 Wash. 212, 113 P. 285 (1911).

Service of notice upon incompetent jurisdictional.
Donaldson v. Winningham, 48 Wash. 374, 93 P. 534
(1908).

Requirement of notice to person having custody and
control of alleged incompetent is jurisdictional. State
ex rel. Lowary v. Superior Court, 41 Wash. 450, 83 P.
726 (1906); Mayer v. Rice, 113 Wash. 144, 193 P. 723
(1920).

Prior to amendment, this section required the
record to show that notice was given and that incom-
petent was present at hearing or unable to attend.
State ex rel. Lowary v. Superior Court, 41 Wash. 450,
83 P. 726 (1908).

Under now repealed RCW 11.88.050, service on
nonresident insane person by publication was suffi-
cient. Coleman v. Cravens, 41 Wash. 1, 82 P. 1005
(1905).

Appearance and failure to object to appointment on
grounds of lack of notice waives that objection. In re
Wetmore, 6 Wash. 271, 33 P. 615 (1893); In re Ervay,
64 Wash. 138, 116 P. 591 (1911} In re Glesin, 127
Wash. 254, 220 P. 779 (1923); In re Green, 132 Wash.
627, 232 P. 689 (1925).

Procedure.

—Error on appeal.
Errors in hearing on unsuccessful application for
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guardianship immaterial on appeal from appointment
of another as guardian. In re Green, 132 Wash. 627,
232 P. 689 (1925).

—Revocation of guardianship.

Incompetent’s application to have guardianship re-
voked is a continuation of original guardianship pro-
ceedings. In re Michelson, 8 Wn.2d 327, 111 P.2d 1011
(1841).

—Separate hearing required.

Alleged incompetent is entitled to separate hearing
on petition for appointment of guardian. In re Gage,
12 Wn.2d 443, 122 P.2d 451 (1942).

—Substantial compliance.

Guardianship proceedings being statutory, substan-
tial compliance with statute essential to validity.
Teeters v. Teeters, 173 Wash. 138, 21 P.2d 1032 (1933).

—Testimony.

Party without direct interest has no absolute right
to be heard on petition for appointment of guardian,
but court may take any helpful testimony. In re
Mignerey, 11 Wn.2d 42, 118 P.2d 440 (1941).

Representation by attorney.

Where record shows that all parties to guardianship
proceeding appeared by attorney, service of notice of
appeal on attorneys is sufficient. In re Michelson, 8
Wn.2d 327, 111 P.2d 1011 (1941).

There was no jurisdiction to appoint guardian
where the ward was not represented by own or pros-
ecuting attorney as required under former RCW
11.88.070. Teeters v. Teeters, 173 Wash. 138, 21 P.2d
1032 (1933).

Construing now repealed RCW 11.88.070, the court
held that prosecuting attorney need not appear where
alleged incompetent was represented by own attorney.
In re Ervay, 64 Wash. 138, 116 P. 591 (1911); In re
Gage, 12 Wn.2d 443, 122 P.2d 451 (1942).

RESEARCH REFERENCES

Gonzaga Law Review.
Who does the guardian protect? 10 Gonz. L. Rev.
298.

Washington Law Review.
Probate reform in Washington. 39 Wash. L. Rewv.
873.

11.88.045. Legal counsel and jury trial — Proof — Medical report — Examina-

tions — Waiver.

(1)(a) Alleged incapacitated individuals shall have the right to be represented by
willing counsel of their choosing at any stage in guardianship proceedings. The court
shall provide counsel to represent any alleged incapacitated person at public expense
when either: (i) The individual is unable to afford counsel, or (ii) the expense of counsel
would result in substantial hardship to the individual, or (iii) the individual does not have
practical access to funds with which to pay counsel. If the individual can afford counsel
but lacks practical access to funds, the court shall provide counsel and may impose a
reimbursement requirement as part of a final order. When, in the opinion of the court, the
rights and interests of an alleged or adjudicated incapacitated person cannot otherwise
be adequately protected and represented, the court on its own motion shall appoint an
attorney at any time to represent such person. Counsel shall be provided as soon as
practicable after a petition is filed and long enough before any final hearing to allow
adequate time for consultation and preparation. Absent a convincing showing in the
record to the contrary, a period of less than three weeks shall be presumed by a reviewing
court to be inadequate time for consultation and preparation.
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(b) Counsel for an alleged incapacitated individual shall act as an advocate for the
client and shall not substitute counsel’s own judgment for that of the client on the subject
of what may be in the client’s best interests. Counsel’s role shall be distinct from that of
the guardian ad litem, who is expected to promote the best interest of the alleged
incapacitated individual, rather than the alleged incapacitated individual’s expressed
preferences.

(c) If an alleged incapacitated person is represented by counsel and does not commu-
nicate with counsel, counsel may ask the court for leave to withdraw for that reason. If
satisfied, after affording the alleged incapacitated person an opportunity for a hearing,
that the request is justified, the court may grant the request and allow the case to proceed
with the alleged incapacitated person unrepresented.

(2) During the pendency of any guardianship, any attorney purporting to represent a
person alleged or adjudicated to be incapacitated shall petition to be appointed to
represent the incapacitated or alleged incapacitated person. Fees for representation
described in this section shall be subject to approval by the court pursuant to the
provisions of RCW 11.92.180.

(3) The alleged incapacitated person is further entitled to testify and present evidence
and, upon request, entitled to a jury trial on the issues of his or her alleged incapacity.
The standard of proof to be applied in a contested case, whether before a jury or the court,
shall be that of clear, cogent, and convincing evidence.

(4) In all proceedings for appointment of a guardian or limited guardian, the court
must be presented with a written report from a physician licensed to practice under
chapter 18.71 or 18.57 RCW, psychologist licensed under chapter 18.83 RCW, or advanced
registered nurse practitioner licensed under chapter 18.79 RCW, selected by the guardian
ad litem. If the alleged incapacitated person opposes the health care professional selected
by the guardian ad litem to prepare the medical report, then the guardian ad litem shall
use the health care professional selected by the alleged incapacitated_person. The
guardian ad litem may also obtain a supplemental examination. The physician, psycholo-
gist, or advanced registered nurse practitioner shall have personally examined. and
interviewed the alleged incapacitated person within thirty days of preparation of the
report to the court and shall have expertise in the type of disorder or incapacity the \J
alleged incapacitated person is believed to have. The report shall contain the following
information and shall be set forth in substantially the following format:

(a) The name and address of the examining physician, psychologist, or advanced
registered nurse practitioner;

() The education and experience of the physician, psychologist, or advanced regis-
tered nurse practitioner pertinent to the case;

(¢) The dates of examinations of the alleged incapacitated person;

(d) A summary of the relevant medical, functional, neurological, or mental health
history of the alleged incapacitated person as known to the examining physician,
psychologist, or advanced registered nurse practitioner;

{e) The findings of the examining physician, psychologist, or advanced registered
nurse practitioner as to the condition of the alleged incapacitated person;

() Current medications;

(g) The effect of current medications on the alleged incapacitated person’s ability to
understand or participate in guardianship proceedings;

(h) Opinions on the specific assistance the alleged incapacitated person needs;

(i) Identification of persons with whom the physician, psychologist, or advanced
registered nurse practitioner has met or spoken regarding the alleged incapacitated

SOI.
p The court shall not enter an order appointing a guardian or limited guardian until :D

{  medical or mental status report meeting the above requirements is filed.

>~ The requirement of filing a medical report is waived if the basis of the guardianship is
minority.

(5) During the pendency of an action to establish a guardianship, a petitioner or any
person may move for temporary relief under chapter 7.40 RCW, to protect the alleged
incapacitated person from abuse, neglect, abandonment, or exploitation, as those terms
are defined in RCW 74.34.020, or to address any other emergency needs of the alleged
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incapacitated person. Any alternative arrangement executed before filing the petition for
guardianship shall remain effective unless the court grants the relief requested under
chapter 7.40 RCW, or unless, following notice and a hearing at which all parties directly
affected by the arrangement are present, the court finds that the alternative arrange-
ment should not remain effective. [2001 c 148 § 1; 1996 ¢ 249 § 9; 1995 ¢ 297 § 3; 1991

€289 § 4;1990 ¢ 122 § 6; 1977 ex.s. ¢ 309§ 5; 1975 Ist ex.s. ¢ 95§ 7.]

Intent — 1996 ¢ 249: See note following RCW
2.56.030.

Effective date — 1990 ¢ 122: See note following
RCW 11.88.005.

Severability — 1977 ex.s. ¢ 309: See note follow-
ing RCW 11.88.005.

JUDICIAL DECISIONS

ANALYSIS

Attorney fees

Guardian ad litems
Guardian ad litem fees
Immunity

Jury trial
Physician-patient privilege

Attorney fees.

Where an alleged incapacitated person (AIP) had
never been adjudicated incompetent by the trial court,
the trial court had no authority to review her attor-
ney’s fees because the AIP had to be adjudicated
incompetent before her attorney's fees were subject to
judicial review. In re Gaurdianship of Beecher, 130
Wn. App. 66, 121 P.3d 743 (2005).

Guardian ad litems.
Finding that the father was incapacitated as to both

* his person and estate was improper where the guard-

ian ad litem (GAL) erred when she testified that she
had a special role in assessing credibility- and in
serving as the “eyes and ears of the court”; the
evidence of the father’s incapacity was not over-
whelming and the court concluded that there was a
substantial likelihood that the GAL’s improper testi-
mony affected the jury’s verdicts and thus, the stan-
dard of proof was not met under RCW 11.88.045(3). In

re Guardianship of Stamm, 121 Wn. App. 830, 91 P3d
126 (2004).

Guardian ad litem fees.

Incompetency matters are matters of local concern;
thus, county was responsible for guardian ad litem’s
fees for representing incompetent’s interests at both
the trial and appellate levels. In re Hamlin, 102
Wn.2d 810, 689 P.2d 1372 (1984).

Immunity.

Guardians ad litem in guardianship proceedings
involving court approval of settlements of civil claims
of incompetents act as an arm of the court, and are
therefore entitled to quasi-judicial immunity from
civil liability. Barrv. Day, 124 Wn.2d 318, 879 P.2d 912
(1994).

Jury trial.

“Issues of that person’s alleged incapacity” on which
a person is entitled to a jury trial include the issue of
whether the incapacity is as to person or estate.
Department of Social & Health Servs. v. Way, 79 Wn.
App. 184, 901 P.2d 349 (1995), review denied, 128
‘Wn.2d 1014, 911 P.2d 1343 (1996).

Physician-patient privilege.

Physician-patient privilege does not apply to guard-
ianship proceedings. In re Atkins, 57 Wn. App. 771,
790 P.2d 210 (1990).

11.88.080. Guardians nominated by will or durable power of attorney.

When either parent is deceased, the surviving parent of any minor child or a sole
parent of a minor child, may by last will or durable power of attorney nominate a
guardian or guardians of the person, or of the estate or both, of a minor child, whether
born at the time of executing the instrument or afterwards, to continue during the
minority of such child or for any less time. This nomination shall be effective in the event
of the death or incapacity of such parent. Every guardian of the estate of a child shall give
bond in like manner and with like conditions as required by RCW 11.88.100 and
11.88.110, and he or she shall have the same powers and perform the same duties with
regard to the person and estate of the minor as a guardian appointed under this chapter.
The court shall confirm the parent’s nomination unless the court finds, based upon
evidence presented at a hearing on the matter, that the individual nominated in the
surviving parent’s will or durable power of attorney is not qualified to serve. [2005 ¢ 97
§ 11;1990¢122§ 7;1965¢145 § 11.88.080. Prior: 1917 ¢ 156 § 210; RRS § 1580; prior:
Code 1881 § 1618; 1860 p 228 § 335.)

Effective date — 1990 ¢ 122: See note following Effect of Amendments.
RCW 11.88.005. 2005 ¢ 97 § 11, effective July 24, 2005, substituted
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references to “nominate” for references to “appoint”
throughout the section, inserted “or a sole parent of a
minor child” in the first sentence, inserted references

to durable powers of attorney in the first and last
sentences, and inserted the second sentence.

JUDICIAL DECISIONS

Anavysis

Appointment
Bond
Wishes of testator

Appointment.

Testamentary guardian may be appointed only by
will of last surviving parent. Rose v. Shapiro, 131
Wash. 653, 230 P. 627 (1924).

Under RCW 26.20.020 (now RCW 26.16.125), a
provision in father’s will appointing guardian was
void as to surviving wife. Studebaker v. Hogen, 104

Wash. 265, 176 P. 339 (1818).

Bond.

Requirement of bond deemed mandatory even
though guardian appointed by will expressly dispens-
ing with bond. Hatch v. Ferguson, 57 F. 966 (C.C.D.
Wash. 1893), aff’d, 68 F. 43 (9th Cir. 1895).

Wishes of testator.

There was no statutory authority for testator to
name testamentary guardian for incompetent wife,
but his wishes were entitled to consideration. In re
Mignerey, 11 Wn.2d 42, 118 P.2d 440 (1941).

11.88.090. Guardian ad litem — Mediation — Appointment — Qualifications —
Notice of and statement by guardian ad litem — Hearing and
notice — Attorneys’ fees and costs — Registry — Duties — Report
— Responses — Fee.

(1) Nothing contained in RCW 11.88.080 through 11.88.120, 11.92.010 through
11.92.040, 11.92.060 through 11.92.120, 11.92.170, and 11.92.180 shall affect or impair
the power of any court to appoint a guardian ad litem to defend the interests of any
incapacitated person interested in any suit or matter pending therein, or 1o commence
and prosecute any suit in his or her behalf,

(2) Prior to the appointment of a guardian or a limited guardian, whenever it appears
that the incapacitated person or incapacitated person’s estate could benefit from
mediation and such mediation would likely result in overall reduced costs to the estate,
upon the motion of the alleged incapacitated person or the guardian ad litem, or
subsequent to such appointment, whenever it appears that the incapacitated person or
incapacitated person’s estate could benefit from mediation and such mediation would
likely result in overall reduced costs to the estate, upon the motion of any interested
person, the court may:

(a) Require any party or other person subject to the jurisdiction of the court to
participate in mediation;

(b) Establish the terms of the mediation; and

(c) Allocate the cost of the mediation pursuant to *RCW 11.96.140.

(3) Upon receipt of a petition for appointment of guardian or limited guardian, except
as provided herein, the court shall appoint a guardian ad litem to represent the best
interests of the alleged incapacitated person, who shall be a person found or known by the
court to:

(a) Be free of influence from anyone interested in the result of the proceeding; and

(b) Have the requisite knowledge, training, or expertise to perform the duties required
by this section.

The guardian ad litem shall within five days of receipt of notice of appointment file with
the court and serve, either personally or by certified mail with return receipt, each party
with a statement including: His or her training relating to the duties as a guardian ad
litem; his or her criminal history as defined in RCW 9.94A.080 for the period covering ten
years prior to the appointment; his or her hourly rate, if compensated; whether the
guardian ad litem has had any contact with a party to the proceeding prior to his or her
appointment; and whether he or she has an apparent conflict of interest. Within three
days of the later of the actual service or filing of the guardian ad litem’s statement, any
party may set a hearing and file and serve a motion for an order to show cause why the
guardian ad litem should not be removed for one of the following three reasons: (i) Lack
of expertise necessary for the proceeding; (ii) an hourly rate higher than what is
reasonable for the particular proceeding; or (iii) a conflict of interest. Notice of the hearing
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shall be provided to the guardian ad litem and all parties. If, after a hearing, the court
enters an order replacing the guardian ad litem, findings shall be included, expressly
stating the reasons for the removal. If the guardian ad litem is not removed, the court has
the authority to assess to the moving party, attorneys’ fees and costs related to the
motion. The court shall assess attorneys’ fees and costs for frivolous motions.

No guardian ad litem need be appointed when a parent is petitioning for a guardian or
a limited guardian to be appointed for his or her minor child and the minority of the child,
as defined by RCW 11.92.010, is the sole basis of the petition. The order appointing the
guardian ad litem shall recite the duties set forth in subsection (5) of this section. The
appointment of a guardian ad litem shall have no effect on the legal competency of the
alleged incapacitated person and shall not overcome the presumption of competency or
full legal and civil rights of the alleged incapacitated person.

(4)a) The superior court of each county shall develop and maintain a registry of
persons who are willing and qualified to serve as guardians ad litem in guardianship
matters. The court shall choose as guardian ad litem a person whose name appears on the
registry in a system of consistent rotation, except in extraordinary circumstances such as
the need for particular expertise. The court shall develop procedures for periodic review
of the persons on the registry and for probation, suspension, or removal of persons on the
registry for failure to perform properly their duties as guardian ad litem. In the event the
court does not select the person next on the list, it shall include in the order of
appointment a written reason for its decision.

(b) To be eligible for the registry a person shall:

(i) Present a written statement outlining his or her background and qualifications. The
background statement shall include, but is not limited to, the following information:
~ (A) Level of formal education;

(B) Training related to the guardian ad litem’s duties;

(C) Number of years’ experience as a guardian ad litem;

(D) Number of appointments as a guardian ad litem and the county or counties of
appointment;

(E) Criminal history, as defined in RCW 9.94A.030; and

(F) Evidence of the person’s knowledge, training, and experience in each of the
following: Needs of impaired elderly people, physical disabilities, mental illness, devel-
opmental disabilities, and other areas relevant to the needs of incapacitated persons,
legal procedure, and the requirements of chapters 11.88 and 11.92 RCW.

The written statement of qualifications shall include the names of any counties in
which the persor was removed from a guardian ad litem registry pursuant to a grievance
action, and the name of the court and the cause number of any case in which the court has
removed the person for cause; and

(ii). Complete the training as described in (e) of this subsection. The training is not
applicable to guardians ad litem appointed pursuant to special proceeding Rule 98.16W.

(¢} Superior court shall remove any person from the guardian ad litem registry who
misrepresents his or her qualifications pursuant to a grievance procedure established by
the court.

(d) The background and gualification information shall be updated annually.

(e) The department of social and health services shall convene an advisory group to
develop a model guardian ad litem training program and shall update the program
biennially. The advisory group shall consist of representatives from consumer, advocacy,
and professional groups knowledgeable in developmental disabilities, neurological im-
pairment, physical disabilities, mental illness, domestic violence, aging, legal, court
administration, the Washington state bar association, and other interested parties.

(f) The superior court shall require utilization of the model program developed by the
advisory group as described in (e) of this subsection, to assure that candidates applying
for registration as a qualified guardian ad litem shall have satisfactorily completed
training to attain these essential minimum qualifications to act as guardian ad litem.

= (5) The guardian ad litem appointed pursuant to this section shall have the following
duties:

(a) To meet and consult with the alleged incapacitated person as soon as practicable
following appointment and explain, in language which such person can reasonably be
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expected to understand, the substance of the petition, the nature of the resultant
proceedings, the person’s right to contest the petition, the identification of the proposed
guardian or limited guardian, the right to a jury trial on the issue of his or her alleged
incapacity, the right to independent legal counsel as provided by RCW 11.88.045, and the
right to be present in court at the hearing on the petition;

(b) To obtain a written report according to RCW 11.88.045; and such other written or
oral reports from other qualified professionals as are necessary to permit the guardian ad
litem to complete the report required by this section;

(c) To meet with the person whose appointment is sought as guardian or limited
guardian and ascertain:

(i) The proposed guardian’s knowledge of the duties, requirements, and limitations of
a guardian; and

(ii) The steps the proposed guardian intends to take or has taken to identify and meet
the needs of the alleged incapacitated person;

(d) To consult as necessary to complete the investigation and report required by this
section with those known relatives, friends, or other persons the guardian ad litem
determines have had a significant, continuing interest in the welfare of the alleged
incapacitated person;

(e) To investigate alternate arrangements made, or which might be created, by or on
behalf of the alleged incapacitated persen, such as revocable or irrevocable trusts,
durable powers of attorney, or blocked accounts; whether good cause exists for any such
arrangements to be discontinued; and why such arrangements should not be continued or
(feated in lieu of a guardianship;

(f) To provide the court with a written report which shall include the following:

(i) A description of the nature, cause, and degree of incapacity, and the basis upon
which this judgment was made; )

(ii) A description of the needs of the incapacitated person for care and treatment, the
probable residential requirements of the alleged incapacitated person and the basis upon
which these findings were made;

(iii) An evaluation of the appropriateness of the guardian or limited guardian whose
appointment is sought and a description of the steps the proposed guardian has taken or
intends to take to identify and meet current and emerging needs of the incapacitated

erson;

(iv) A description of any alternative arrangements previously made by the alleged
incapacitated person or which could be made, and whether and to what extent such
alternatives should be used in lieu of a guardianship, and if the guardian ad litem is
recommending discontinuation of any such arrangements, specific findings as to why
sych arrangements are contrary to the best interest of the alleged incapacitated person;
JGI) A description of the abilities of the alleged incapacitated person and a recommen-
dation as to whether a guardian or limited guardian should be appointed. If appointment
of a limited guardian is recommended, the guardian ad litem shall recommend the
specific areas of authority the limited guardian should have and the limitations and
disabilities to be placed on the incapacitated person;

(vi) An evaluation of the person’s mental ability to rationally exercise the right to vote
and the basis upon which the evaluation is made;

(vii) Any expression of approval or disapproval made by the alleged incapacitated
person concerning the proposed guardian or limited guardian or guardianship or limited
guardianship;

(viii) Identification of persons with significant interest in the welfare of the alleged
incapacitated person who should be advised of their right to request special notice of
proceedings pursuant to RCW 11.92.150; and

(ix) Unless independent counsel has appeared for the alleged incapacitated person, an
explanation of how the alleged incapacitated person responded to the advice of the right
to jury trial, to independent counsel and to be present at the hearing on the petition.

Within forty-five days after notice of commencement of the guardianship proceeding
has been served upon the guardian ad litem, and at least fifieen days before the hearing
on the petition, unless an extension or reduction of time has been granted by the court for
good cause, the guardian ad litem shall file its report and send a copy to the alleged
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incapacitated person and his or her counsel, spouse, all children not residing with a
notified person, those persons described in (f)(viii) of this subsection, and persons who
have filed a request for special notice pursuant to RCW 11.92.150. If the guardian ad
litem needs additional time to finalize his or her report, then the guardian ad litem shall
petition the court for a postponement of the hearing or, with the consent of all other
parties, an extension or reduction of time for filing the report. If the hearing does not
occur within sixty days of filing the petition, then upon the two-month anniversary of
filing the petition and on or before the same day of each following month until the
hearing, the guardian ad litem shall file interim reports summarizing his or her activities
on the proceeding during that time period as well as fees and costs incurred;

(g) To advise the court of the need for appointment of counsel for the alleged
incapacitated person within five court days after the meeting described in (a) of this
subsection unless (i) counsel has appeared, (ii) the alleged incapacitated person affirma-
tively communicated a wish not to be represented by counsel after being advised of the
right to representation and of the conditions under which court-provided counsel may be
available, or (iii) the alleged incapacitated person was unable to communicate at all on
the subject, and the guardian ad litem is satisfied that the alleged incapacitated person
does not affirmatively desire to be represented by counsel.

(6) If the petition is brought by an interested person or entity requesting the
appointment of some other qualified person or entity and a prospective guardian or
limited guardian cannot be found, the court shall order the guardian ad litem to
investigate the availability of a possible guardian or limited guardian and to include the
findings in a report to the court pursuant to subsection (5)(9) of this section.

(7) The parties to the proceeding may file responses to the guardian ad litem report
with the court and deliver such responses to the other parties and the guardian ad litem
at any time up to the second day prior to the hearing. If a guardian ad litem fails to file
his or her report in a timely manner, the hearing shall be continued to give the court and
the parties at least fifteen days before the hearing to review the report. At any time
during the proceeding upon motion of any party or on the court’s own motion, the court
may remove the guardian ad litem for failure to perform his or her duties as specified in
this chapter, provided that the guardian ad litem shall have five days’ notice of any
motion to remove before the court enters such order. In addition, the court in its
discretion may reduce a guardian ad litem’s fee for failure to carry out his or her duties.

(8) The court appointed guardian ad litem shall have the authority, in the event that
the alleged incapacitated person is in need of emergency life-saving medical services, and
is unable to consent to such medical services due to incapacity pending the hearing on the
petition to give consent for such emergency life-saving medical services on behalf of the
alleged incapacitated person. .

(9) The court-appointed guardian ad litem shall have the authority to move for
temporary relief under chapter 7.40 RCW to protect the alleged incapacitated person
from abuse, neglect, abandonment, or exploitation, as those terms are defined in RCW
74.34.020, or to address any other emergency needs of the alleged incapacitated person.
Any alternative arrangement executed before filing the petition for guardianship shall
remain effective unless the court grants the relief requested under chapter 7.40 RCW, or
unless, following notice and a hearing at which all parties directly affected by the
arrangement are present, the court finds that the alternative arrangement should not
remain effective.

(10) The guardian ad litem shall receive a fee determined by the court. The fee shall
be charged to the alleged incapacitated person unless the court finds that such payment
would result in substantial hardship upen such person, in which case the county shall be
responsible for such costs: PROVIDED, That the court may charge such fee to the
petitioner, the alleged incapacitated person, or any person who has appeared in the
action; or may allocate the fee, as it deems just. If the petition is found to be frivolous or
not brought in good faith, the guardian ad litem fee shall be charged to the petitioner. The
court shall not be required to provide for the payment of a fee to any salaried employee
of a public agency.

(11) Upon the presentation of the guardian ad litem report and the entry of an order
either dismissing the petition for appointment of guardian or limited guardian or
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appointing a guardijan or limited guardian, the guardian ad litem shall be dismissed and

be performed at county expense.

shall have no further duties or obligations unless otherwise ordered by the court. If the

court orders the guardian ad litem to perform

further duties or obligations, they shall not

(12) The guardian ad litem shall appear in person at all hearings on the petition unless

all parties provide a written waiver of the requirement to appear.

(13) At any hearing the court may consider whether any person who makes decisions
regarding the alleged incapacitated person or estate has breached a statutory or fiduciary
duty. [2000 ¢ 124 §1;1999¢3608§ 1; 1996 ¢ 249 § 10; 1995 ¢ 297 § 4;1991¢ 289§ 5;
1990 ¢ 122§ 8;1977 ex.s.C 309§ 6;1975 lstex.s.C 95§ 9;1965¢145§ 11.88.090. Prior:
1917 ¢ 156 § 211; RRS § 1581; prior: Code 1881 § 1619; 1873 p 318 § 314; 1860 p 228

§ 336.]

*Reviser’s note: RCW 11.96.140 was repealed by
1999 ¢ 42 § 637, effective January 1, 2000.

Grievance rules — 2000 ¢ 124 “Each superior
court shall adopt rules establishing and governing
procedures for filing, investigating, and adjudicating
grievances made by or against guardians ad litem
under Titles 11, 13, and 26 RCW.” (2000 ¢ 124 § 161

Tntent — 1996 ¢ 249: See note following RCW
2.56.030.

Effective date — 1990 ¢ 122: See note following
RCW 11.88.005.

Severability — 1977 ex.s. ¢ 309: See note follow-
ing RCW 11.88.005.

Cross References.
Costs against guardian of infant plaintif RCW
4.84.140.

District judge, guardian 2d litem if defendant mi-
nor, appointment of: RCW 12.04.150.

Execution against for costs against infant plaintiff:
RCW 4.84.140.

Incapacitated persons

— appearance in civil action: RCW 4.08.060.

— appointment for civil actions: RCW 4.08.060.

Liability for costs against infant plaintiffss RCW
4.84.140.

Minors, for

_ appearance in civil actions: RCW 4.08.050.

_- appointment for civil actions: RCW 4.08.050.

__ Qistriet court proceedings: RCW 12.04.150.

Registration of land titles, appointment for minors:
RCW 65.12.145.

Rules of court: Judgment for and settlement of
claims of minors: SPR 98.16W.

JUDICIAL DECISIONS

AnaLysis

Appointment of general guardian
Effect of appointment

Fees

Immunity

Power of court

Residency

Scope of authority

Appointment of general guardian.

No alternative to full guardianship existed where
the guardian ad litem testified that she had investi-
gated alternatives, but that there was no one to serve
as attorney in fact, since the care home resident’s
companion denied that the resident had diabetes and
physically interfered with administration of insulin,
and the resident did not have a good relationship with
his son. In addition, the resident’s denial of any
problems and difficulty working or cooperating with
others made it unlikely that a less restrictive alterna-
tive to full guardianship would have been feasible.
Lillie v. Siefker (In re Lillie) — ‘Wn. App. — —P.3d—,
2005 Wash. App. LEXIS 1836 (July 25, 2005).

Order authorizing allowance for support of indigent
husband of ward not invalid because no guardian ad
litem appointed, where general guardian resisted
claim. DeNisson v. National Bank of Commerce, 197
Wash. 265, 84 P2d 1024 (1938).

Appointment of general guardian for insane person
does not prevent appointment of guardian ad litem
when court deems fit. Rupe v. Robison, 139 Wash. 592,
247 P. 954 (1926).

Husband, general guardian of insane wife, may

maintain action for divorce, if guardian ad litem is
appointed to represent wife’s interests. Rupe v.
Robison, 139 Wash. 592, 247 P. 954 (1926).
Appointment of guardian ad litem is necessary,
although father is general guardian of children, if his
interests, as plaintiff, and children’s are adverse.
Ponti v. Hoffman, 87 Wash. 137, 151 P. 249 (1915).

Effect of appointment.

Appointment of guardian ad litem under this sec-
tion puts minor before court for all purposes. Burke v.
Northern Pac. Ry., 86 Wash. 37, 149 P. 335 (1915).

Fees.

Tria] court erred in assessing the guardian ad
litem’s fees to the estate; either the decedent’s son or
the county were responsible for the fees. In re Estate
of Tolson, 89 Wn. App. 21, 947 P.2d 1242 (1997).

Incompetency matters are matters of local concern,
thus county was responsible for guardian ad litem’s
fees for representing incompetent’s interests at both
the trial and appellate levels. In re Hamlin, 102
Wn.2d 810, 689 P.2d 1372 (1984).

Immunity.

Guardians ad litem in guardianship proceedings
involving court approval of settlements of civil claims
of incompetents act as an arm of the court, and are
therefore entitled to quasi-judicial immunity from
civil liability. Barr v. Day, 124 Wn.2d 318,879 P.2d 912
(1994).

Power of court.
The supreme court will not dismiss meritorious
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appeal by “next friend” in guardianship proceeding
simply because guardian ad litem, who has right to
bring such appeal, has been appointed. In re Ivarsson,
60 Wn.2d 733, 375 P.2d 509 (1962).

Guardian ad litem is always subject to court’s
control and plenary power. State ex rel. Barnard v.
Superior Court, 74 Wash. 559, 134 P. 172 (1913).

Court may substitute guardians ad litem without
notice to incumbent or other formality. State ex rel.
Barnard v. Superior Court, 74 Wash. 559, 134 P. 172
(1913).

Court’s power to substitute guardian ad litem may
be exercised in summary way. State ex rel. Barnard v.
Superior Court, 74 Wash. 559, 134 P. 172 (1913).

Court’s duty is to protect minor fully and to see that
he is not prejudiced by any act or omission of next
friend or guardian ad litem. State ex rel. Barnard v.
Superior Court, 74 Wash. 559, 134 P. 172 (1913).

At any stage of trial, court can appoint guardian ad
litem for minor, on his request or upon motion of any
party. Kongsbach v. Casey, 66 Wash. 643, 120 P. 108
(1912).

Appointment of guardian ad litem is governed by‘

court’s discretion, and no form of procedure is pre-
scribed therefor. Kongsbach v. Casey, 66 Wash. 643,
120 P. 108 (1912).

If nonresident parent and minor children submit to
Jjurisdiction, court may appoint parent guardian ad
litem. Shannon v. Consolidated Tiger & Poorman
Mining Co., 24 Wash. 119, 64 P. 169 (1901).

Court may on its own motion, without consent of
minors over 14 years of age, appoint guardian ad
litem. Mason v. McLean, 6 Wash. 31, 32 P. 1006 (1893).
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Residency.

No statute requires guardian ad litem to be resident
of state if he is parent of the minor ward. Shannon v.
Consolidated Tiger & Poorman Mining Co., 24 Wash.
119, 64 P. 169 (1901).

Scope of authority.

Finding that the father was incapacitated as to both
his person and estate was improper where the guard-
ian ad litem (GAL) erred when she testified that she
had a special role in assessing credibility and in
serving as the “eyes and ears of the court”; the
evidence of the father’s incapacity was not over-
whelming and the court thus concluded that there
was a substantial likelihood that the GAL’s improper
testimony affected the jury's verdicts. In re Guardian-
ship of Stamm, 121 Wn, App. 830, 91 P.3d 126 (2004).

An absolute rule prohibiting a guardian from com-
mencing a dissolution action on behalf of an incompe-

tent is not justified nor in the public interest. In re-

Gannon, 104 Wn.2d 121, 702 P.2d 465 (1985).

Minor may bring action by guardian ad litem for
personal injuries. McAllister v. Saginaw Timber Co.,
171 Wash. 448, 18 P.2d 41 (1933).

Guardian ad litem appointed to bring suit for minor
may employ counsel, but may not contract with regard
to their compensation. Plummer v. Northern Pac.
R.R., 98 Wash. 67, 167 P. 73 (1917).

If minors are interested in deceased parent’s com-
munity property, they may be joined by appointing
surviving parent guardian ad litem. Zeimantz v.
Blake, 39 Wash. 6, 80 P. 822 (1905).

RESEARCH REFERENCES

Gonzaga Law Review.

Superior courts have the power to authorize a
guardian of an incompetent to initiate an action to
dissolve the incompetent’s marriage. 21 Gonz. L. Rev.
299.

Washington Law Review.
The non-lawyer guardian ad litem in child abuse
and neglect proceedings: the King County, Washing-

ton experience. 58 Wash. L. Rev. 853.

ALR.

Power of incompetent spouse’s guardian or repre-
sentative to sue for granting or vacation of divorce or
annulment of marriage, or to make compromise or
settlement in such suit. 32 ALR5th 673.

Allowance of fees for guardian ad litem appointed
for infant defendant, as costs. 30 ALR2d 1148.

11.88.093. Ex parte communications — Removal.

A guardian ad litem shall not engage in ex parte communications with any judicial
officer involved in the matter for which he or she is appointed during the pendency of the
proceeding, except as permitted by court rule or statute for ex parte motions. Ex parte
motions shall be heard in open court on the record. The record may be preserved in a
manner deemed appropriate by the county where the matter is heard. The court, upon its
own motion, or upon the motion of a party, may consider the removal of any guardian ad
litem who violates this section from any pending case or from any court-authorized
registry, and if so removed may require forfeiture of any fees for professional services on
the pending case. [2000 ¢ 124 § 10.]

11.88.095. Disposition of guardianship petition.

(1) Indetermining the disposition of a petition for guardianship, the court’s order shall
be based upon findings as to the capacities, condition, and needs of the alleged
incapacitated person, and shall not be based solely upon agreements made by the parties.

(2) Every order appointing a full or limited guardian of the person or estate shall
include:

(a) Findings as to the capacities, condition, and needs of the alleged incapacitated
person;
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(b) The amount of the bond, if any, or a bond review period;

(c) When the next report of the guardian is due;

(d) Whether the guardian ad litem shall continue acting as guardian ad litem;

(e) Whether a review hearing shall be required upon the filing of the inventory;

(f) The authority of the guardian, if any, for investment and expenditure of the ward’s
estate; and

(g) Names and addresses of those persons described in RCW 11.88.090(5)(d), if any,
whom the court believes should receive copies of further pleadings filed by the guardian
with respect to the guardianship.

(3) Ifthe court determines that a limited guardian should be appointed, the order shall
specifically set forth the limits by either stating exceptions to the otherwise full authority
of the guardian or by stating the specific authority of the guardian.

(4) In determining the disposition of a petition for appointment of a guardian or
limited guardian of the estate only, the court shall consider whether the alleged
incapacitated person is capable of giving informed medical consent or of making other
personal decisions and, if not, whether a guardian or limited guardian of the person of the
alleged incapacitated person should be appointed for that purpose.

(5) Unless otherwise ordered, any powers of attorney or durable powers of attorney
shall be revoked upon appointment of a guardian or limited guardian of the estate.

If there is an existing medical power of attorney, the court must make a specific finding
of fact regarding the continued validity of that medical power of attorney before
appointing a guardian or limited guardian for the persen. [1995 ¢ 297 § 5;1991¢289§ 6;
1990 ¢ 122 § 9.]

Effective date — 1990 ¢ 122: See note following
RCW 11.88.005.

11.88.097. Guardian ad litem — Fees.

The court shall specify the hourly rate the guardian ad litem may charge for his or her
services, and shall specify the maximum amount the guardian ad litem may charge
without additional court review and approval. The court shall specify rates and fees in
the order of appointment or at the earliest date the court is able to determine the
appropriate rates and fees and prior to the guardian ad litem billing for his or her
services. This section shall apply except as provided by local court rule. [2000 ¢ 124 § 13.]

11.88.100. Qath and bond of guardian or limited guardian.

Before letters of guardianship are issued, each guardian or limited guardian shall take
and subscribe an oath and, unless dispensed with by order of the court as provided in
RCW 11.88.105, file a bond, with sureties to be approved by the court, payable to the
state, in such sum as the court may fix, taking into account the character of the assets on
hand or anticipated and the income to be received and disbursements to be made, and
such bond shall be conditioned substantially as follows:

The condition of this obligation is such, that if the above bound A.B., who has been
appointed guardian or limited guardian for C.D., shall faithfully discharge the office and
trust of such guardian or limited guardian according to law and shall render a fair and
just account of his guardianship or limited guardianship to the superior court of the
county of . .. ... , from time to time as he shall thereto be required by such court, and
comply with all orders of the court, lawfully made, relative to the goods, chattels, moneys,
care, management, and education of such incapacitated person, or his or her property,
and render and pay to such incapacitated person all moneys, goods, chattels, title papers,
and effects which may come into the hands or possession of such guardian or limited
guardian, at such time and in such manner as the court may order, then this obligation 1
shall be void, otherwise it shall remain in effect.

The bond shall be for the use of the incapacitated person, and shall not become void
upon the first recovery, but may be put in suit from time to time against all or any one of
the obligors, in the name and for the use and benefit of any person entitled by the breach
thereof, until the whole penalty is recovered thereon. The court may require an additional
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bond whenever for any reason it appears to the cdurt that an additional bond should be
given.

In all guardianships or limited guardianships of the person, and in all guardianship or
limited guardianships of the estate, in which the petition alleges that the alleged
incapacitated person has total assets of a value of less than three thousand dollars, the
court may dispense with the requirement of a bond pending filing of an inventory
confirming that the estate has total assets of less than three thousand dollars: PRO-
VIDED, That the guardian or limited guardian shall swear to report to the court any

changes in the total assets of the incapacitate

d person increasing their value to over three

thousand dollars: PROVIDED FURTHER, That the guardian or limited guardian shall
file a yearly statement showing the monthly income of the incapacitated person if said
monthly income, excluding moneys from state or federal benefits, is over the sum of five
hundred dollars per month for any three consecutive months. {1990 ¢ 122 § 10; 1983 ¢

271§ 1;1977 ex.s. ¢ 309§ 7; 1975 lstex.s.

c95§ 10: 1965 ¢ 145§ 11.88.100. Prior: 1961

c155§ 1;1951¢242§ 1;1947c 1458 1; 1945 ¢ 41 § 1; 1917 ¢ 156 § 203; Rem. Supp.
1947 § 1573; prior: 1905 ¢ 17 § 1; Code 1881 § 1612; 1860 p 226 § 329.]

Effective date — 1990 ¢ 122: See note following
RCW 11.88.005.

Severability — 1977 ex.s. ¢ 309: See note follow-
ing RCW 11.88.005.

Cross References.
Citation of surety on bond: RCW 11.92.056.
Suretyship: Chapter 19.72 RCW.

JUDICIAL DECISIONS

AnaLysts

Attorney’s duty
Attorney's fees
Failure to give bond
—Defenses

—Effect

Filing of bond

Final accounting
Jurisdiction
Recovery on bond
Statute of limitations
Value of ward’s estate

Attorney’s duty.

Attorney owed an incompetent ward a duty to
establish the guardianship consistent with the re-
quirements of RCW 11.88.100 and 11.88.105; letters of
guardianship must not be issued before the cash or
securities of the ward were fully covered by a bond or
blocking agreements or a combination of the two.
Estate of Treadwell v. Wright, 115 Wn. App. 238, 61
P.3d 1214, review denied, 149 Wn.2d 1035, 75 P.3d 969
(2003).

Attorney of child’s mother hired to set up guardian-
ship for child, owed a duty to child to follow this
section and RCW 11.88.105 and require guardian to
post bond or hold funds in a blocked account. Janssen
v. Topliff, 110 Wn. App. 76, 38 P.3d 396 (2002).

Attorney’s fees.

Surety under guardianship bond was not liable for
attorney’s fees in excess of its bond limit where no bad
faith was found and where there was no provision in
the bond contract authorizing attorney’s fees. Seattle-
First Nat'l Bank v. Aetna Life & Cas. Co., 31 Wn. App.
480, 642 P.2d 1259, review denied, 97 Wn.2d 1026
(1982).

Failure to give bond.

—Defenses.
Proof of guardian’s insolvency 18 months after bond

#

given does not substantiate defense of insolvency
when bond given. Owens v. McMahan, 122 Wash. 191,
210 P. 200 (1922).

Fact that bond procured by fraud of guardian is not
defense to action by ward. Owens v. McMahan, 122
Wash. 191, 210 P. 200 (1922).

Guardian’s failure to give bond was not cured by
former RCW 11.56.260 providing that sale of realty on
court order by guardian shall not be avoided for
irregularity. Vanhorn v. Nestoss, 99 Wash. 328, 169 P.
807 (1918).

—Effect.

If bond was not filed or oath taken until after
purchase, appointee is not guardian for purposes of
land sale. Mood v. Mader, 162 Wash. 83, 298 P. 329
(1931).

Filing of bond.

On filing bond surety consents to exercise of court’s
broad jurisdiction. Kelley v. Kelley, 193 Wash. 109, 74
P.2d 904 (1938).

On filing of bond, surety becomes party to guard-
ianship proceedings. Kelley v. Kelley, 193 Wash. 109,
74 P.2d 904 (1938).

Bond given under this section is liable for past as
well as future defalcations of guardian. Owens v.
McMahan, 122 Wash. 191, 210 P. 200 (1922); Kelley v.
Kelley, 193 Wash. 109, 74 P.2d 904 (1938).

Under this section, bond creates no obligation of
itself, but operates as collateral security. Dickman v.
Strobach, 26 Wash. 558, 67 P. 224 (1901).

Under this section, giving of bond is jurisdictional
condition precedent to qualification of guardian.
Hatch v. Ferguson, 57 F. 966 (C.C.D. Wash. 1893),
aff’d, 68 F. 43 (9th Cir. 1895); Vanhorn v. Nestoss, 99
Wash. 328, 169 P. 807 (1918); Mood v. Mader, 162
Wash. 83, 298 P. 329 (1931).

Final accounting.
Surety has burden of furnishing accounting on
failure of guardian to do so, or on guardian’s death to





