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ABSTRACT 

 Many proponents of stronger and more democratic international institutions focus on the 

deliberative qualities of those bodies, advocating practices and norms that emphasize broad 

participation, careful problem analysis, and respectful discourse. The jury system is one of the 

oldest deliberative democratic bodies, and it has a fairly robust historical record spanning 

hundreds of years in numerous countries. As scholars and civic reformers envision a deliberative 

democratic global public sphere and multi-national institutions, we advocate the inclusion of 

juries of lay citizens as a means of administering justice and promoting deliberative norms. 

Juries could present novel logistical, philosophical, and legal problems, but each of these might 

be overcome to make juries a viable element of international governance. To provide a concrete 

illustration of this idea, we propose incorporating juries into the toolkit of procedures used in the 

International Criminal Court. 
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 As part of a broad scholarly discussion about how democratic practices may be integrated 

into global political culture, this paper identifies an as-yet-unrealized opportunity to foster multi-

national cohesiveness through the legitimacy of deliberation. We propose that a fully developed 

set of democratic global institutions should include, in some manner, one of the most venerable 

citizen-centered deliberative mechanisms—the jury. The jury has already had some traction as a 

means of democratic reform. A handful of countries, such as Japan, South Korea, and Mexico, 

have made varying degrees of progress toward incorporating new jury systems to burnish their 

legal institutions.1 In the political realm, many democratic reformers have taken the jury 

seriously as an analogy for public-policymaking, as in the case of the Citizen Juries that began in 

the United States but have appeared in England, Australia, Mali, and a wide range of other 

countries.2 To date, however, there exists (to the best of our knowledge) no movement toward a 

multi-national or global jury system, and few have ever taken up the cause, even as a matter of 

conjecture.3

 At the outset, we wish to acknowledge that the jury system has specific political-cultural 

roots, which have resulted in its widest application in those countries historically linked to 

England.4 Thus, many nations have nothing resembling a jury system, and its use in global 

affairs may be limited to those instances in which the jury at least has some cultural resonance 

for the parties most directly involved. We also wish to stress that there are many different ways 

in which one could approach the establishment of a global jury. In the interest of  parsimony, we 

develop our argument as a model existing hypothetically within one particular venue, the 

International Criminal Court (ICC). This deliberate narrowing of scope gives us a concrete frame 

of reference within which to test an abstract philosophical argument.  
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 Having made these qualifications, we hope to show that juries can be powerful 

instruments of public engagement, education, and legitimation. At a national level, they offer 

valuable civic education in self-governance and there is no reason to assume they could not 

perform a similar function at the international level. Juries have the capacity to bring to life to 

such conceptual principles such as universal jurisdiction and complementarity. A system of jury 

service based at the ICC has the potential to profoundly influence not only those who would 

serve, but a broad range of global citizenry. An ICC jury would bring perhaps a few dozen 

individuals to The Hague in a given term, but through media, local governments and civic 

organizations it would symbolically and literally extend the international community to people 

who typically do not view themselves in that context. ICC jurors and applicants would step 

forward, interact face-to-face with counterparts from around the globe and then return home as 

ambassadors of the world. All those who learn about the process would come to know more 

directly how they are bound together. Such a system would build crucial awareness, acceptance 

and legitimacy for the Court, with the added benefit of enhancing the quality of international 

social justice. 

 We acknowledge this notion is easy to imagine and difficult to realize. Three primary 

roadblocks to such a system are established legal tradition, an absence of political will, and 

challenges of implementation. We suggest none of these barriers are as significant as they may 

seem. In fact, we will show that the Court is already more than capable of implementing a 

modest, manageable jury system that could reap tremendous rewards. The greatest hurdle may be 

a collective state of mind that cannot conceive of citizens playing a direct role in global 

governance. But the history of international law shows that important ideas can become possible 

when we cultivate the imagination to press them forward. 
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 In the following pages, our hypothetical ICC jury system unfolds in three stages. We 

begin by explaining how such a system can provide political and legal legitimacy both at the 

national level and for the intervening global institutions. Next, we anticipate the primary 

logistical challenges a global jury would face, including many already encountered by the ICC. 

Finally, in light of these considerations, we propose a design for an ICC-based jury system and 

conclude by highlighting certain benefits and concerns. 

LEGITIMACY 

 To understand the evolving concept of international legal legitimacy, we reach back to 

the Nuremberg Military Tribunals at the end of World War II. These represent a pivotal moment 

in international law, not least because they required feats of judicial creativity that have been 

characterized as audaciously improvisational. In the political labyrinth of post-war international 

justice, national delegations were divided. It was America’s new president, Harry Truman, 

whose experience as a judge helped tip the balance toward the creation of a tribunal that would 

be seen as legitimate in the post-war world community.5  

The International Criminal Court and the Individual 

 Since Nuremberg, legitimacy has resonated as a fundamental principle in attempts to 

shape and administer international justice, including the International Criminal Court. 6 Though 

the 1998 Rome Statute and the current charge of the ICC represent a robustly innovative exercise 

of legal principles, public legitimacy remains a lynchpin for the continuing efficacy and 

credibility of the Court. Both the scope of the Court's jurisdiction and its constitution as a 

permanent body demand particularly high levels of credibility, probity and transparency. The 

Rome Statute constitutes a bold advance in human rights law,7 but its final form was not 

 



Juries in the ICC - 5 

 

agreeable to every member nation. The United States, for instance, ultimately argued against it 

and withdrew support, claiming that the Court would lack democratic legitimacy.8

 One such guiding principle in claims of international legitimacy is the evolving 

conceptualization of human rights. For all its tragedies, the twentieth century saw a dramatic 

shift in the capacity of individuals to demand representation and to speak as individuals. The 

number of world democracies has increased dramatically over the last century, particularly in the 

post-war era,9 and this has bolstered international alliances that feature democratic dimensions. 

Simultaneously, the discourse of global justice has permeated world culture, such that it 

commands the attention of the international scholars, politicians, journalists and activists. Indeed, 

in some senses, global justice is emerging as the defining principle of the new century.10 These 

emphases on human rights and global justice have shifted the balance of power between states 

and citizens. At several key points in modern international law, human rights have been granted 

greater weight in relation to national sovereignty.11  Clapham (2003) described the Nuremberg 

trials as a “new way of thinking about international law as going beyond obligations on states 

and attaching duties to individuals involving criminal responsibility.”12  Since that time, 

international law has been incrementally reengineered to recognize the individual as an object of 

scrutiny.13  

The Perception of Fairness 

 The prosecution of international crimes, even as a direct intervention to protect human 

rights, always risks appearing to be “victor’s justice,” for example as in the ad hoc tribunals that 

commonly follow wars.14 As such, the principle of fairness becomes central to legitimacy, not 

only for the victims of crimes, but for the alleged perpetrators as well.15 The deliberations that 
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led to the Rome Statute and the modern ICC reflect this concern.16 Structurally, the Court’s 

operations represent a system of balance and even-handedness, through term limits, appeals 

procedures, restrictions on prosecutorial power, and so on.17 From the earliest stages of the 

Court’s conception to the day the Rome Statute entered into force, a key theme has been the 

efficacious protection of human rights through a broadly recognized public system built on 

fundamental principles of fairness.18 As Dutch jurist Adriaan Bos wrote19:  

…the establishment of an international criminal court springs from a universal human 
desire for justice. At the same time, however, it is bound up with trends in the 
international arena and in international law. It is fair to say that the adoption of the Rome 
Statute means that, as regards the most serious crimes that exist, the international society 
has evolved into an international community: a community that no longer accepts 
impunity for such crimes and that holds the perpetrators individually liable for their 
actions.  
 

 And yet, despite a decades-long tradition of bringing individuals under the purview of 

international law, and despite the extraordinary effort required to construct and approve a fair 

and transparent prosecutorial system, the ICC has never embraced one of the most effective tools 

for establishing judicial legitimacy: the jury. Though individuals have been brought into the 

realm of international law as both victims and perpetrators, they are, as yet, allowed no role in 

rendering judgment. From the perspective of scholars familiar with the jury’s power as a 

legitimizing legal institution and its ability to proactively engage citizens in democracy, it seems 

incongruous that the idea of an international jury should still be so strange.  

Juries and Deliberative Democracy 

 From their origin, juries have been used to negotiate power between authorities and the 

governed population. In the 12th century, the English crown used the jury as a popular means by 

which to separate the church from its traditional power (and to protect itself from the difficulties 
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of an unpopular verdict). In 1215, the Magna Carta codified the notion of peer judgment, though 

it was not until the seventeenth century that English juries were officially granted the right to 

reach conclusions independent of a judge.20 1

  Other countries with political ties to England also rely on juries, but nonetheless, it is a 

legal construct that is limited in scope. Inasmuch as international law is based upon blueprints 

from national systems, juries are not widely accepted international law. Critics consider juries—

or perhaps more specifically, jurors—susceptible to emotional arguments, ignorant of the law, 

and generally incompetent in reaching sound conclusions.21 Research tells a different story. 

Juries are quite able to render verdicts that are sound, thorough and fair.22 In the vast majority of 

cases, the jury’s conclusion aligns with the judge’s own opinion, suggesting that non-expert 

citizens can in fact be trusted to learn and apply legal concepts.23  

 To see the powerful link between juries and legitimacy in the modern context, let us step 

back and consider the relationships among legitimacy, democracy, and deliberation. In a 

democratic system, a decision holds legitimacy if the public consents to it as a legal policy 

arrived at by an appropriate decision-making body or executive.24A democracy distinguishes 

itself from non-coercive political systems (such as an informal alliance of entirely sovereign 

nations) in its readiness to enforce its decisions on its members. In a benign anarchy, decisions 

are not “binding”; rather, they are strictly provisional agreements reached by a provisional 

consensus. In a democracy, by contrast, even those who nobly resist the law through acts of 

“civil disobedience” still must accept that their actions earn them time in jail.25 Thus, in a 
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democracy, it is critical that decisions have legitimacy, lest its membership refuse to follow its 

laws. 

 In the particular context of deliberative democracy, political theorist John Dryzek argues 

that “outcomes are legitimate to the extent they receive reflective assent through participation in 

authentic deliberation by all those subject to the decision in question.”26 In practice, this can be a 

challenge owing to the difficulty of establishing “authentic” deliberation,27 particularly a 

deliberative process that gives all members the chance to participate in the proceedings. The 

conventional solution is to elect representatives, who, in a global context, typically appoint 

delegates or judges to serve in a global body. So long as this process begins with democratic 

elections, the public may come to view the decisions of these international institutions as 

legitimate, but broad public confidence in global institutions has yet to be secured. 

 There is another solution, however, and the jury illustrates this alternative. Rather than 

electing or appointing representatives, authority and deliberative responsibility can be placed in 

the hands of the public itself, as represented by a randomly selected microcosm. This approach 

solves the government’s legitimacy problem by passing the problem on to the public itself. To 

this point in history, however, no legal system has deployed a jury that reaches beyond the 

confines of a local, state, or federal jurisdiction.  

 The absence of a global jury system could simply reflect the fact that global quasi-

democratic institutions remain young themselves, and the jury may find its way into them in due 

course. More likely, however, we suspect that the direct selection of jurors from among the 

larger public strikes even the most populist democratic theorists as an impractical course of 

action in a global context. In this view, it is one thing to extend the principle of elected 

representation to a global body (made up of delegates appointed by electeds), but it is another 
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thing altogether to draw a cross-section of global citizens directly into international institutions. 

The underlying suspicion here is that such a venture would prove logistically impractical, 

undermining any promise of legitimacy that the jury might hold. The following section addresses 

this very problem. 

LOGISTICS 

 We acknowledge that there would be many logistical challenges facing a jury program at 

the ICC, and we address the five primary concerns below before proceeding to the crucial 

question of jury design. In order of increasing significance, the objections we anticipate include 

management, staffing, cost, security, and the creation of an impartial jury pool. For some of 

these, we find that the Court has already overcome comparable challenges for its current 

operations and could accommodate a limited jury system quite easily. The fifth logistical 

challenge—that of assembling the jury pool—receives the greatest attention owing to the special 

problems it poses. 

Management 

 A number of legal scholars—some of whom were delegates to the Rome Conference—

published overviews of the Court’s structure and administration after it was established in 2002. 

These substantive surveys suggest that the managerial capacity native to the Court would be 

more than sufficient to oversee a limited jury system. As a bureaucratic task, such a system 

would be well within the scope of the responsibilities granted to the four organs of the Court. 

The Presidency is charged with the administration of the Court and has the ability to establish 

new functions. The Chambers deal most directly with judicial functions and could establish 

specific responsibilities for juries within the Pre-Trial, Trial and Appeals Divisions. The Office 
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of the Prosecutor might have certain rights congruent with federal and state prosecutors in terms 

of empanelling a jury. Finally, the Registry is responsible for managing the public records of 

Court proceedings, which expand whenever the Court takes on additional tasks. All of these 

systems are designed to address complex legal, logistical and staff issues. The infrastructure not 

only exists but would seem to be tested and proven. Beyond these gross structural capacities, 

nominations and appointments of judges and other officers of the Court are conducted according 

to strict criteria of personal and professional probity. With care and judiciousness, these criteria 

could be adapted to the selection of prospective jurors. Structurally, the oversight of a limited 

jury system would require nothing more complicated than has already been accomplished and 

implemented by the Court.  

Staffing 

 Any international institution is a somewhat audacious undertaking, requiring significant 

organizational and communication capacity. There are language barriers, travel arrangements, 

facilities management issues, and much more, all needing to be coordinated among a diverse 

population scattered around the globe. Certainly the Court itself is a large and complex 

operation, but the impact of a jury system on staffing at the ICC is likely to be limited. 

 Though experienced administrators would be needed to determine precisely how best to 

manage a jury system, it seems reasonable that some type of program could be implemented 

without threatening the Court’s viability. Certainly the existing staff has extensive legal and 

administrative expertise and presumably a new, dedicated jury program staff could be cultivated 

from within the existing organization. Moreover, it may be that the jury phase of a trial is 

specific and limited enough that very few permanent staff would be required to manage it. 
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Despite inevitable organizational challenges, it is likely no radical change in staffing procedures 

would be required to implement a jury program. 

Cost 

 As with all other elements of the Court—paying judges and prosecutors, communicating 

with the public, offering counseling to witnesses—the primary financial considerations will 

compare administrative outlays against the legitimacy they help create. The cost of running the 

ICC is obviously considerable and the governing bodies have established a worthwhile ethic of 

minimizing expenditures and maintaining open reporting. The projected 2009 budget puts the 

total ICC budget at €102.63 million.28 Fortunately, we see no administrative functions required 

by a jury system that do not already exist in some capacity. Management, training, security, 

travel, translation—any core function is already being conducted, efficiently and cost-effectively, 

somewhere in the Court. Considering the relatively small number of cases the Court is likely to 

try, any jury program would be rather limited in scope, both in terms of jurors and in the more 

cost-intensive phases of service (i.e., in-country training would be expensive, but not 

prohibitively so; the Court's explicit commitment to digital communication may also help 

mitigate costs in this area). Even in a situation where multiple juries are empanelled for different 

cases at the same time, the number of people involved and the amount of time they serve will be 

limited.29  

 The potential gains offered by a jury system are significant but perhaps difficult to 

quantify. Like the work undertaken by the national delegations that developed the Rome Statute, 

there is a certain amount of faith that the costs will eventually reap rewards. In total, the actual 
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costs are quite small when considered against the potential benefits that a true international jury 

system offers.  

Security 

 Concerns of security for prospective ICC jurors are more significant than staffing or 

budgetary worries. The Court reviews serious crimes and some cases will involve extant criminal 

networks or militias. This problem, however, is not unique to the ICC. In the United States, for 

instance, concern for juror safety has at times led to special security details during trials, but the 

names and identities of jurors have remained public record even in cases that involve the 

prosecution of individuals alleged to lead criminal organizations with histories of violent 

retribution.30 One can object that the established political culture of the United States ensures the 

relative safety of such jurors, but that misattributes the nation’s generally benign civic culture to 

the manifestly criminal (i.e., deviant) organizations that would carry out retributional violence 

against jurors. The fact that such actions remain exceedingly rare should offer some comfort.31

 To take a more pertinent example, the Truth and Reconciliation model of justice has 

exposed not jurors but actual perpetrators of violent crimes and atrocities to public scrutiny. At 

least one ethnographic study found that the South African Truth and Reconciliation Commission 

did not dissuade previously oppressed communities from their desire for retribution.32 

Nonetheless, those making public admissions of guilt have managed to lead relatively secure 

lives, even if subject to the ostracizing that many view as their due. 

 If these examples do not provide sufficient reassurance, we would also point to the past 

experience of the ICC. All members of the Court are citizens of their home countries and have 

certain reasonable expectations of security. International legal bodies routinely expose public 
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officials to similar risks, and no prospective juror would be compelled to participate if she felt 

her security was endangered. If, as we suspect, ICC jury service becomes a point of national 

pride, then it would not fall solely to the Court to provide protection. As with other aspects of the 

Court, responsibility is shared across institutional and national borders. 

 Moreover, the ICC’s jury managers could draw upon the example of the Court’s Victims 

and Witnesses Unit. This program has already set an extremely high bar for the protection of 

individuals from whom the Court solicits official assistance.33 The security of jurors (and thus, 

of the jury system and of the Court itself) would be of paramount importance, but it is unlikely 

that present and former jurors would require the level of protection afforded to victims and 

witnesses. Existing institutional knowledge and support could ensure that an appropriate security 

protocol is developed.  

The Jury Pool 

 The most daunting logistical question, however, concerns the establishment of a 

qualified, impartial jury pool. We foreshadow the Design section of this essay by noting that 

juries might be drawn from qualitatively different pools depending on the specific context and 

tasks a jury faces. In particular, there might exist more conventional jury pools drawn from a 

given geographic locale, such as the site of a civil war that has necessitated the Court’s 

intervention. Here, however, we take on the most logistically challenging jury pool—that which 

aims to assemble a diverse cross-section of the global community. 

 The creation of a global jury pool would need to meet two criteria. First, it would need to 

contribute to the legitimacy of the Court’s larger legal process and institutions. After all, the 

principal driving force for even considering global juries is precisely the legitimacy that a lay 
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jury can confer on an otherwise abstract, distant international legal institution. The second (and 

countervailing) criterion requires that assembling a global jury pool remains a realistically 

achievable task, one that does not overly tax the limited capacity and resources of the Court. The 

responsibility for developing and maintaining an international jury pool would presumably be 

based in The Hague. Lightly staffed regional offices could be established in key locations to 

oversee informational and administrative functions, such as promoting the program through 

NGOs and pubic media, coordinating with national and local governments to attract applicants, 

or leading training sessions. We address these and other issues below.  

 Recruiting for an ICC jury system would constitute a profound and immediate means 

through which to draw citizens into the world community and the discourse of social justice. 

National governments would have a powerful new reason to inform and involve citizens in a 

broader public dialogue about international conflict, the costs and benefits of a supra-national 

justice system, and the widespread social and economic benefits of fostering peace. Non-

governmental organizations (NGOs) and civic networks could also be instrumental in 

communicating procedures and developing social capital around participation. Advertising 

campaigns could reach vast audiences with messages of global unity, serving both to attract 

qualified candidates and as a public invitation to learn more about the ICC.  

 Though compulsory jury service is appropriate within a national context, an international 

jury would need to be voluntary. An application process would allow jury managers to develop a 

pool of potential jurors who met basic criteria, but any qualification barriers should be 

reasonably open and a measure of active recruitment would help ensure diversity. Potential 

jurors, for instance, could be sought in those communities lacking access to the internet or other 

electronic media. Unlike some other international institutions, an ICC jury could bring together a 
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cross-section of the world’s populations in a venue where formal power and influence were 

genuinely equalized. As to the complexities of equalizing social influence across lines of class, 

race, gender, and culture, current theory and practice on deliberative processes offers some 

hopeful evidence that rigorous orientation and training can help juries overcome the challenges 

posed by socio-economic inequalities among jurors.34

 Once individuals enter the pool of eligible jurors, they would receive preliminary 

information that raises their general awareness of the ICC and prepares them in case they are 

called to serve .35 Even if only a fraction of accepted jurors ever served, this could be an 

extraordinarily powerful way for the ICC and the international community to interact with 

citizens. Accepted jurors would be under no immediate obligation to serve and a deep enough 

pool of candidates would assure redundancy in selection criteria. One possible design will be 

explored below, but in general terms, juror selection could function much like the empanelling 

process in a national or state court, but with voir dire being conducted on a global scale. Once 

chosen to serve, jurors would receive training and background on the case over a period of time 

in their home countries so as to be fully prepared when their term begins.  

 The jury service term would be carefully managed to ensure that jurors could fulfill their 

deliberative duties efficiently. The system would have to provide ample time for jurors to fully 

understand the case and come to a decision, while not unduly disrupting people's lives. We 

imagine a residency of roughly one month during which different phases would be allotted a 

minimum and a maximum number of days. Multiple juries could be in residence simultaneously, 

if required, either on a rolling or concurrent schedule.  

 A final element of the jury pool process concerns the difficulty posed by pre-trial 

publicity. Pretrial publicity poses a special problem for juries. Strong doubts have been raised 
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about the adequacy of the voir dire process in compensating for the influences of extensive 

pretrial publicity in extraordinary cases, and some of those before the ICC would qualify as 

such. So serious is this concern that courts have taken additional measures to address the biasing 

influence of pretrial media coverage, such as silencing publicity, sequestering juries, or changing 

trial venues.36

 The impact of pretrial publicity on juries can manifest itself in various ways. The most 

obvious of these is pretrial publicity that disseminates false information or inadmissible 

evidence. Despite instructions to disregard such evidence, jurors can potentially be influenced by 

anything they hear, regardless of the source. Pretrial publicity can further prejudice a jury by 

advocating a particular verdict. During voir dire a juror might downplay (or honestly 

underestimate) the strength of the biases developed through such coverage, but their lingering 

negative impression of a defendant can build up on its own as the trial progresses.37

 Viewed from our sanguine perspective, substantial pretrial publicity is not so much a 

problem for juries as it is an argument for using them. A single judge or panel of judges cannot 

readily balance the voice of the international community and local citizens most directly affected 

by the crimes under consideration. Either judges must be drawn exclusively from uninvolved 

nations or they will include justices who were involved in politics and cannot easily claim 

impartiality. A jury can balance these voices by selecting people from near the region affected by 

the crime along with some more impartial citizens drawn from the larger global community.  

 As we suggest in the Design section below, the composition of a jury should specifically 

consider the potential impartiality of jurors, perhaps with a preference for the inclusion of local 

citizens when possible. In extreme cases, such as genocide or other mass crimes against 

humanity, it may be impossible to identify local jurors unaffected by the crimes, let alone 
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untouched by pretrial publicity. It may then be necessary to assemble an entirely extra-national 

jury—as though one had changed the venue from the affected nations to a different region of the 

world. 

Though deciding cases with a small number of judges does not inherently mean rulings 

are myopic, having the option to add local and international jurors can potentially increase 

diversity and enhance legitimacy. Samuel Sommers has shown that racially diverse juries 

engaged in longer deliberation, used more information, and made more accurate statements about 

the case.38 It has also been shown that more diverse juries are less harsh toward minority 

defendants; perhaps, when deliberating in the presence of those minorities they are more likely to 

remember their egalitarian values.39 Finally, although research has not conclusively shown the 

beneficial effects of juror diversity in establishing legitimacy, one does not have to look far for 

examples that drive home the point. In one tragic instance—the Rodney King decision in Los 

Angeles, California in 1992—riots broke out after an all-white jury acquitted white police 

officers of beating King, an African-American. Within hours, 54 people had died and entire 

neighborhoods lay in ruins. Where such dynamics engulf whole regions and populations, any 

mechanism for enhancing legitimacy merits serious consideration. 

 

 

DESIGN PROPOSAL 

 At base, an ICC jury system would function much like any other part of the Court. It 

would be a transparent multi-stage process, managed and funded through the Court, and 

approved by member states. As with other elements of the Court, an ICC jury must be flexible in 
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its design and function. The adaptability that gives ICC officials such effective discretion in 

managing the operations of the Court would be essential to the legitimacy of a jury system.40 

Considering the breadth of issues facing the Court, the individual case itself should largely 

determine the design and function of the jury.  

 In this spirit, ICC jury managers would design a jury suited to each individual case, 

carefully setting in place three key design elements—the jury’s charge, its composition, and the 

decision rule. The first concerns the jury’s charge in a given case. The general reticence in 

international law toward juries suggests that it would not be feasible (nor would it be desirable) 

to task jurors with making the ultimate decisions of guilt or innocence in a case. However, juries 

could effectively be used to render specific decisions within the framework of a case that would 

be more widely accepted for having emerged from a deliberative process. The second key issue, 

jury composition, points toward the strategic construction of juries in range of combinations, 

each with a different set of advantages (and drawbacks). Finally, there is the matter of the jury’s 

decision rule. Not every decision requires unanimity and different circumstances might warrant 

setting different majoritarian thresholds for a jury’s decision. Below, we establish a hypothetical 

situation to examine how one might combine these three features—charge, composition, and 

decision rule—to construct a uniquely legitimizing jury. 

The Jury’s Charge 

 With a robust, diverse, well-trained pool from which to draw, managers would be able to 

construct a jury that best confers legitimacy within the context of a given case. Each situation 

will have distinct parameters and conditions.41 Selectively designing and charging a jury could 

address many of these issues, potentially defusing some local or international tensions even 
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before jurors have even been selected. In the following example, we walk through some of the 

choices that jury managers might make. In our hypothetical case, we posit a multi-ethnic regional 

conflict involving several nations, in which the head of a state government is accused of ordering 

militias to take actions later determined to be crimes against humanity. After a protracted 

conflict, military leaders have been deposed, the head of state is in custody, and a period of 

rapprochement and relatively stability has begun.  

 As the Court prepares to try such a case, it would be essential to identify the points at 

which a jury decision offers enhanced legitimacy to the proceedings. For example, if the case is 

unambiguously criminal, a determination of guilt might not be the central issue. Perhaps instead 

it is the question of sentencing that would best be addressed by a representative, deliberative 

body. The multi-ethnic nature of our hypothetical region suggests that a harsh sentence delivered 

by judicial fiat could exacerbate lingering resentments in the post-conflict environment. By 

charging a jury with the responsibility of sentencing, therefore, the Court would recognize and 

incorporate the diverse social and political perspectives present in the region. With that key 

function established, jury managers could then ask what kind of jury composition best serves that 

goal. 

Jury Composition 

 Jury managers would have several options available in determining the makeup of the 

specific jury. In our example, we might consider, nationality, and hybrid tribunals (i.e., those that 

empanel professional judges and lay citizens together in a jury). Different factors might prove 

relevant in different cases, but such factors would clearly affect how the Court's is perceived. 
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 National identity is a powerful force, and never more than when it manifests as armed 

conflict. But such animosity does not recognize national borders.42 As such, regionality could be 

a useful criterion for jury managers in selecting jurors.43 Again, depending on the specifics of the 

case, managers might face the decision of whether to include or exclude regional representation. 

If the crimes in question were widely dispersed, for example, or ethnic populations had been 

completely eliminated from the region, then strict regional representation would be 

compromised. When adjudicating conflicts within a relatively stable local context, however, 

regional representation might be preferable to bringing in “outsiders” from other parts of the 

world.  

 Our hypothetical case—in which established ethnic communities are intact but 

resentments are likely simmering—would probably call for both regional and extra-regional 

jurors, so as to clearly represent the principle players in the conflict, but also to incorporate the 

voice of the wider international community. This balance of local voices and outside objectivity 

also applies to choosing different nationalities for the jury.  

 The choice of jurors based on nationality will be similarly complex. International law is a 

delicate balancing act between national agendas and supra-national jurisdiction.44 In a given 

case, the international community may perceive a greater or a lesser need to be involved.45 But 

the right to national identity and national representation is a cornerstone of global society and of 

the ICC itself. As such, nationality is bound to impact almost any design factor in an 

international jury program. In our imaginary conflict, the objective is to bring ethnic tensions to 

light, not bury them. This points to the need for jurors who represent not only different countries 

involved in the conflict, but different ethnicities within those countries. One can imagine that the 

jury room deliberation might grow heated in such a situation. But it would also have the 
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tremendous healing potential of representing various ethnic and national discourses in 

microcosm. That fact might well make the overarching judicial process more legitimate in the 

eyes of the affected populations and the world.  

 A third choice worth considering is the “hybrid” tribunal, in which both judges and jurors 

make up the deliberative body that renders a decision. The tribunal is a foundational institution in 

international law, but there are currently calls for greater flexibility in these judge/jury hybrids.46 

In the context of an ICC jury, the decision to incorporate judges might depend on a number of 

factors, such as the legal complexity of the case, the perceived emotional intensity of the conflict, 

or the general benefit of the legal imprimatur that judges confer. In our scenario, it would be 

preferable to leave the sentencing to be debated and decided by “regular citizens” (although clear 

guidelines would need to be provided by judges).  

Jury Decision Rule 

 So far, we have designed a hypothetical jury that includes members from around the 

region, from countries involved in conflict, and from different ethnic orientations among those 

countries. Our jury managers have found ways to represent multiple voices and interests, 

including that of the international community. In this case, regular citizens will determine the 

final sentence rather than a judge or a hybrid tribunal. These characteristics, then, lead to 

choosing a decision rule—the last design feature that the jury managers must set.  

 As with these other parameters of jury design, managers would have a number of options 

in setting the decision rule for a specific case. Most basically, they might require a unanimous 

decision or a majority decision. If the latter, other possibilities come into play. For example, the 

decision could theoretically be weighted to reflect a balance (not necessarily an equal balance) 
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between regional and extra-regional jurors. This could require that any decision include at least 

some voice from the region itself (though not necessarily the assent of all regional 

representatives). Similarly, in a given case, a balance might be struck between jurors of specific 

nationalities, so as to establish a level of international legitimacy. This would not be a 

requirement in every case, but it offers another instrument with which to construct a balanced 

public reckoning. It is true that there are international alliances that might conceivably affect 

jurors’ views (e.g., cultural or economic ties between two disparate countries), but this could be 

mitigated in the process of jury selection.47  

 Finally, judges or jury managers may give juries certain options in reaching their 

decision, as they commonly do in American courts. In sentencing, for example, specific ranges 

may be set. Jury nullification rules may vary from case to case. Jurors may or may not have the 

right to request further information from the prosecution or defense, to abstain from voting, or to 

review evidence. Each of these dimensions offers another way to fine-tune the jury design, not so 

as to control the outcome, but rather to create deliberative body that can offer a fair and 

representative decision in a specific case. In our scenario, unanimity might be too high a bar to 

meet, so we might expect managers to choose a majority rule. But if a majority, what kind would 

be best? Let us review the steps that gave our hypothetical jury its shape. 

 Presuming a jury size of a dozen (a number that would suit our case with its multiple 

overlapping interests), jury managers might select six “international” jurors from outside the 

region and six “regional” jurors from areas closer to the conflict. Among the six regional jurors, 

ethnic nationals could be represented in equal proportion. Strict sentencing guidelines could offer 

a range of 12 to 24 years of incarceration. Ultimately, a decision rule could stipulate not only the 

total number voting in agreement but also their composition. In this case, for instance, the Court 
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could require a minimum of nine jurors in agreement, including at least four international jurors 

and at least two jurors from each ethnic group within the region. The final decision on 

sentencing would be the product of not only rigorous deliberation but also compromise across 

key social rifts. Even if the decision were deemed by some to be “too harsh” or “too light,” the 

fact would remain that it was reached by a representative group in a process carefully designed to 

ensure a fair outcome.  

CONCLUSION 

 Introducing the jury as a responsible mechanism of international justice would entail 

more than simply adapting an existing system. An international jury has a different set of 

requirements and objectives, and it faces unique challenges. A jury would not be appropriate for 

all cases brought before the ICC. But under some circumstances, it could contribute significantly 

to the perceived legitimacy of the Court’s decisions and its function as a legal institution. 

Beyond the expected logistical challenges of distance and scale, an international jury 

would have to manage linguistic and cultural differences within the court and among jurors. It 

would also have to establish legitimacy for the system within a sometimes-skeptical international 

legal community. These challenges, however, are not new. They are common to the entire 

project of the Rome Convention from its beginning. To understand why an international jury 

merits more serious consideration, it is critical to balance these challenges against the potential 

benefits that such a system offers. 

 The fundamental challenge to the ICC is one of establishing international legitimacy. Are 

its judges to be trusted as impartial? In the long run, why should any nation believe that the ICC 

is qualified to take on the difficult problem of adjudicating human rights cases that may arise 
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within their own borders or regions? Why should the ICC not be viewed as a threat to 

sovereignty? This was the position taken by the United States when its government refused to 

accept the jurisdiction of the ICC over U.S. nationals. Given its prominent geopolitical role and 

the lingering possibility of war crimes charges associated with the Iraq War, there is a need for 

rapprochement between the U.S. and the ICC. A jury system that embodied and reflected values 

familiar to the American system of jurisprudence could help the ICC bridge the legitimacy gap 

with the U.S. In this and other cases, the ICC must look toward innovative means to establish 

enduring legitimacy as an institution among those nations still reluctant to recognize its 

authority. 

 The promise of the jury system is that of legitimacy conferred through direct citizen 

participation. Those who have suffered great harms could be a bit more confident that their 

voices would be heard in the process of justice, not only as citizens of a nation, but as members 

of a region or an ethnic group. In this way, international law can better serve diverse world 

communities and bring more individuals into the process. It could also serve as a mechanism for 

reintegrating societies into the community of nations after separation through conflicts or 

isolationist regimes. An international jury, perhaps more than any other single innovation, could 

advance the ICC's goal of broadening the reach of justice beyond political and legal elites.  

Consistent with the nature of the ICC, any jury system it adopts should be flexible to 

reflect the particular requirements of the case. In all cases, the choice of a jury trial would be 

made with the intention of enhancing the legitimacy of the court’s decision. In addition to 

meeting the needs of the court, recruiting and training for a jury system would raise awareness of 

the court and its practices not only internationally but also internally. Members of international 

institutions can easily overestimate their own importance and their public image, unaware that 

 



Juries in the ICC - 25 

 

the world is ignorant of what they do or how they operate. By managing the jury pool to 

represent all nations and train ordinary citizens for participation, the ICC would not only advance 

its own mission, but it would develop valuable institutional knowledge that would ground it in 

the communities it serves. In a heavily mediated world, this process would have a multiplying 

effect. Imagine the excitement of media outlets when a local citizen is selected to go to The 

Hague as an ICC juror. In the eyes of the world, this would populate the Court with 

representatives of all member states, from all walks of life. Although the jury is no cure-all for 

the challenges confronting the ICC, it could nonetheless expand and affirm the Court's image as 

an enduring, legitimate institution that seeks to fairly represent all people in the pursuit of global 

justice and the defense of human rights. 
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