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What Does It Mean to Deliberate?
An Interpretative Accourt of the Norms and

Rules of Deliberation Expressed by Jurors

For the past three decades, political philosophes and theorists have developed visionsof
democaatic deliberation (e.g. Barber, 1984; Cohen, 1997;Dryzek, 1990;Habermas, 1979;for
reviews see Freeman, 2000 and Chambers, 2003) As Chambers (2003)suggests, eliberative
democratic theory has moved beyond he Gheoretical statementOstage and into the @vorking
theoryOstageO(p. 307) Y et even with aQvorking theory,Oscholars are il in the early stages of
empirically investigating the contours of democratic deliberation.

Much of the empirical research to date has focused on anticipaed benefits and outomes
of ddiberation [Dé€lli Carpini, Cook, & Jacobs 2004;Menddberg, 2002) such as increased civic
engagement (e.g., Gastil, Deess, & Weiser, 2002)or changes in poltica knowledge opinions
and dtitudes (e.g., Barabas, 2004;Eveland, 2004;Hansen & Andeson, 20@; Luskin, Fshkin, &
Jowell, 2002) This research typically treats deliberation & a dichotomousvariable, assuming
tha addiberative format begets ddiberation (e.g., Gastil & Dillard, 1999) This opeationd
ove-simplification ovelays aloo conception of ddiberation, which encompasses not only
structured publc meetings (Croshy & Nethercutt, 2005) butaso routine publc forums (McLeod
et d., 1999) informal conversation Mutz, 2006) and even mass-mediated communication
(Page, 1996)

In the midg of this diffuse literature, there have been éforts to more precisely define
ddiberation boh conceptudly (Burkhalter, Gastil, & Kelshaw, 2002)and qperationdly

(Muhlberger, 2009. A particularly promising line of work in this area ams to bridge deliberative
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theory and piactice by drawing out the experiences and undestandings of participantsin
ddibeative events. Jane Mandbridgeand her colleagues took this approach when asking forum
modeators to obgrve and comment on hghly structured pubic meetings, with thefocuson
wha made them more or less QldiberativeO(Mansbridge, Hatz-Karp, Mengud, & Gastil, 2006)

This essay builds on those efforts but shifts the context from the kindsof pubic meetings
ingpired by deliberative theory to an older and conventiond ddiberative stting, tha of thejury.
Tria juries offer aunique, naurally occurring setting for scholars to learn abouthow lay citizens
undestand and experience ddiberation. They have been called an Qdesl ddiberative settingO
because they bring a cross-section of the publc together to ddiberate and make binding legd
decisions(Gastil & Weiser, 2005) Thejury andogy has aso been theingiration for many
ddiberative reforms (Crosby & Nethercutt, 2005;Leib, 2004, buteven if one doubs the
ddiberative qudity of juries (Konieczka, 2006;Sandes, 1997) onecannotdeny that in the
American context, Qury deliberationOis a core element of the vernacular understanding of what
it means to deliberate. If this point needs illustration, consider that at the time of this writing, we
obtained more than 7 million resultsin aGoogde search onQldiberation,Cbut excluding those
that induded the word QuryOremoves ove three-quaters of the results.

Like Mansbridge et al. (2006), we am to bring together ddiberative theory and
philosophy with the actual practice of ddiberation. At the conduson oftheir study, Mansoridge
et d. (2006)had reflected that, having probed facilitatorsOviews of ddiberation, @ would dso
befruitful to probe participantsCown undestandings of their ddiberation.OThe authors
acknowledged that (oarticipants might have a less well developed conception of ddiberation, but
thar lay understandings would bevduable in their own right as representationsof the prevailing

cultural noms among the larger pubicO(p. 39.
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Accordingly, this essay will examine how lay jurors describe their experiences
deliberating during actual trials. We conceptudize jury deliberation as a Gpeech event,0a
communicative cultural practice with abroadly shared meaning. Drawing on jurorsQopen-ended
comments aboutjury service, we explore the communicative rules and noms during jury
ddiberation as reported by participants, an goproach that has yielded success for other jury
researchers (Sunwolf & Seibold, 1998) This descriptive accountof jury deliberation is then
related back to prindples articulated by nomative ddiberative theory. In this way, we hopeto
advance both conceptud undestandings of ddiberation and, utimately, opeaationd gpproaches
to measuring deliberation.

To Stuae our research, we begin by examining undestandings of ddiberation within the
theoretical literature, highlighting points of scholarly disagreement. Next, we briefly review the
relevant research on pry ddiberation, paticularly research on @mmunication noms and ules
for talk during ddiberation. We then discuss our research goproach and the rules and premises of
jury deliberation that it yields in our data. Finally, we suggest the implications of our results for

deliberative theory and practice, as well as the specific practice of jury trials.

Two Points of Dispute within Deliberative Democratic Theory:
Theddiberative critiqueof democratic theory began as arobusly communicative
argument, with Habermas (1979)sressing therole of publc, reasoned agument and Barber
(1984)and Mansbridge (1983) stressing the importance of socia relationsin wha had become
technical, formal conceptionsof democratic process and ingitutions Communication sholars
arriving on he scene continued to develop these ideas by stressing listening and respect as key to

democratic pubic life (Gastil, 1993;0sbom & Osbom, 1991;Pearce & Littlejohn, 1997)
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In ore widdy-cited formulation of ddiberative democracy, Cohen (1997)offers what he
calls the ideal deliberative procedure, linking ideal notions of democracy with deliberative
mechanisms. He argues that ddiberation $1ould be free, reasoned, and equal, ariving a a
Qationdly motivated consensusO(p. 2223). For Cohen, this idedl ddiberative procedure should
result in 9ncere efforts to advance the common good, gven the conditionsof equdity and
freedom of expression. Simmarizing the view of ddiberation tha crystalized in theyears snce
Cohen@ essay, Ryfe (2002) explainsthat Qood dHliberation is characterized by the advancement
of daims, presentation of evidence, condderation of counterfactud data, and s forthQ(p. 359;
see dso, Burkhdter et d., 2002;Chambers, 2003;Dryzek, 1990;Fishkin, 1991;Menddberg,
2002;Muhlberger, 2005)

Beneath this generalization, hovever, lie theoretica disagreements aboutthe boundaies
of the ddiberative process and the role emotion can and $hould play within it. Frst, ddiberation
istypically treated as discursive interaction, buta stark degparture from this tradition is Goodin
(2000, 2003)who agues tha ddiberation is not comprised lely of discussion. Rether, he
argues that ddiberation @wngsts of consideration and discussion. Gnsderation doe not
necessitate talk; congderation an hgpen within an individud as an imagined negotiation of
arguments. Goodin does not argue tha discussion is unimportant. As Goodin and Niemeyer
(2003)argue,

Hypothetical imagined discourse (@diberation withinQ) can never subditute for the

democratic validation that comes from more overtly political processes. It can be a

supplement, never a subdituteE [ yet ddiberation within] might beamore important part

of the process than the dialogic and discursive element tha is so cherished by

contemporary deliberative democrats (p. 628)
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Results of research from acitizen jury deliberation demonstrated alarger shift in atitudes from
the before thejury to &ter the Onformation phaeOthan baween the Gnformation phaeOand the
end ofthe Qliscussion phase.OThese results led Goodin and Niemeyer (2003) to condudethat
discussion is of less consequence than typically theorized.

Deliberative theorists are dso divided over the gppropriate role of emotions within
ddiberation. Traditiondly, scholars have presented ddiberation a guided by logic and reason
(e.g. Cohen, 1997;Habermas, 1979) This has led to empirical gpproaches tha seek to assess
ddiberation in terms of the argument-centered character of discussion (Dutwin, 2003) Other
theorists, however, argue tha ddiberation outindy doesN and shouldNi nvolve emotions (e.g.
Abu-Lughod & Lutz, 1990;Dahlberg, 2005;Gastil, 2000;Thas-Morse, Marcuss, & Sullivan,
1993; Thompson & Hoggett, 2000)

Ryfe (2002)characterizes this divide as rationd versusrelationd modds of ddiberation.
Drawing on @hnographic observations Mansoridge (1999)argues it is often impossible to
distinguish beween emotion and reason in practice. Mansbridge et d. (2006) found hat forum
facilitators can identify many instances where emotional expression can help agroup of citizens
work on its task or degpen thar discussion. Moreover, Steenbegen and colleagues (2004 argue
emotionsmotivate paticipants to paticipate in ddiberationNeven motivating the use of reason.

A particular emotion that receives atention in the literature is empathy. Mendelberg
(2002) argues that empathy is necessary for deliberation if participants are to respect each other.
Bell (1987) distinguishes two different types of empathy that may relate to deliberationN
cognitive and affective. Cognitive empathy is when someone takes the perspective of another
person, whereas affective empathy is when someone actually experiences another participant@

emotions Relating this back to Goodin® (2000, D03) conception of condderation, pespective-

http:/mc.manuscriptcentral.com/nca/rcmm mikealle@uwm.edu



Communication Monographs

What it means to deliberate - 6

taking might beakind of cognitive congderation, but affective empahy could motivate a peson

to congder more deeply how othersOexperiences differ from one3 own.

Deliberation on he Jury
Careful scrutiny of juries could ad in theresolution of these conceptud debates aboutthe
roles of consderation and emotion in ddiberation. After dl, juriesinvolve a peaiod of quiet
observation (hetria) followed by one of mandatory discussion (he formal jury ddiberation),
and it will be revealing to see how jurors themselves conceptualize deliberation across these
phases of the trial. Juries aso often hear cases that can generate srong emotions (Hans &
Vidmar, 1986;Marder, 1997), and it could berevealing to see how juries think of these emotions

in relation to the deliberative task the court gives them.

Establishing Deliberative Norms on the Jury

Before turning to ourown gudy of jury deliberation, it is useful to consder thejury in its
own right. At the outset, onemud note tha the conventiond trial jury differs from the modern
ddiberative designs built for pubiic policy discussion (Gastil & Leving 2005). Unlike free-
flowing public meetings, tria judges typicaly give jurors very specific ingructionson howto
view evidence, adrictly limited information bae, an admonishment to rely only on aguments
presented during the trial (rather than jurorsCown experiences or self-generated arguments), and
anearly unlimited length of time to deliberate (Burnett & Badzinski, 2000; Hans & Vidmar,
1984;Jon&it, 2003) Jurors undestand and take these judicial ingructionsserioudy, particularly
once they begin deliberating (Elwork et d, 1982;Diamond & Levi, 1999.

Having received formal rules and guiddines, jurors mus neverthdess develop aset of
more informal rules for how to accomplish the task of ddiberation. As Sunwolf and Sibold

(1998)argue, thisis surely a structurationd process, in which jurors draw on prior sodal
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knowledgeto fill theggosin (or supplant) their formal ingructions In theonly pubished gudy
of itskind to dae, Sunwolf and Sibold interviewed poentia jurors in thelobby prior to jury
service to learn aoutthar intuitive rules for jury talk. Individuds were given five fictiond
situations that ajury might find itself in (e.g. selecting aleader, dealing with deviant members,
handling disagreements aboutlength of ddiberation) and asked to verbdly explain howthey
would handle each gtuaion. Theresearchers found tha paticipants preferred slecting a
foreperson on arandomor voluntary basis, wanted secret ballots during ddiberations and
offered aeative ways to continueddiberationseven if onemember no longer wanted to
participate.

Congstent with these findings, other research indicates tha jurors talk about procedures
duning ddiberation. For ingance, oneset of jurors interviewed by Pettus (1990) first ddiberated
on howto ddiberate, ultimately deciding to @build aladdeGby going through each of the
potential chargesOoneby-one (p. 92)

There is dso evidence that the norms juries devel op often have a deliberative democratic
character. For example, Velaso® (1995 study of jury size and paticipaion found ha no juror
remained dlentin juries of 9x; a least onepeason did notspeaker in more than hdf of larger
juries. Mans0@ (1996)study of two actud juries videotaped by Frontline found ha even in its
early stages, deliberation in mock juries is highly structured and democratic in its turn-taking,
which was influenced by the foreperson, implicit noms, and nonvebal gestures. As for the
content of the discussion, Sandys and Dillehay (1995) found hat the mgjority of ddiberation in
mock-juries was evidence-driven (or amix of evidence and vedict driven approaches), rather
than theless thoroudh, verdict-driven discussionssuggested by critics (see generally, Hastie,

Penrod, and Rennington,1983)
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It is gpparent that juries do formulate rules and oher procedures for ddiberation, butthe
nature of those remains content of those remainsundear. In paticular, we hopeto darify how
jurors form undestandings abouthowto deliberateNhow to talk togetherNdur ing ther jury
service. This leadsto ourfirst research question:

RQ1: Wha are thegenera rules and premises for speech béhavior during jury

ddiberation?

Condderation and Emotion in duries

Returning to the specific ddiberative issues of consideration and eanotion, dficia juror
ingructionsspecify that ddiberation doe notbegin unil jurors are in it the jury room(Goodin &
Niemeyer, 2003. Noneheless, thejury literature offers two ways to characterize juries during
thetrial: (passive paticipantsOand @ctive information piocessors.Oln recouning these
perspectives, Diamond and Casper (1992)comment tha jurors are sometimes viewed &s tape
recorders and ponges, recording al information egqudly. Other research has shown jurors to be
Cuctive information processorsO(see dso, Hastie et d., 1983;Pennington & Hastie, 1986.
According to this perspective, jurors are Qeceptive but not unaitical Oto information presented
during the trial. For example, an active juror may evaluate the content of expert testimony or
piece together a story from the evidence presented. At least in previous years, some researchers
even concludel tha the jury@ face-to-face ddiberationsdo notmatterNt hat the verdict is
entirely the produd of pre-ddiberation views formed duing thetrial (e.g., Davis, Stasser,
Spitzer, & Holt, 1976;Kalven & Zeisal, 1966;Kerr 1981)

Neverthdess, evidence of jurors influenang each other during ddiberation dounds|In
paticular, roughly one-in-ten juries endsup with a verdict opposite of the majority of jurorsO

pre-ddiberation postions aresult tha has been found bok in modk juries (MacCouné& Kaerr,
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1988)and field gudies of actud juries (Kalven & Zeisel, 1966;Sandys & Dillehay, 1995.
Findings such as these led many scholars to condudetha ddiberation is afundanental aspect of
jury decision meking (e.g., Diamond, 1997 Diamond & Casper, 1992) In an extreme example
of theimportance of ddiberation for jurors, an Arizonacourt alowed jurors to discuss the case
during thetrial. When gven this oppotunity, jurors eected to talk to each other, saying tha they
found t hdpful and alded to apostive jury experience (Hans Hannaford, & Munderman,
1999)

Nonedhdess, it is undear how jurors themselves conceptudize ther ddiberation. Is the
trial adeliberative phase, or is it merely a passive fact-finding period? In the juror® mind, when
does ddiberation ®eginC? Thus oursecond fesearch question asks,

RQ2: How do jurors describethe ddiberative process as it pans across thetria phase to

aface-to-face discussion?

As to the role emotion might play in such deliberation, there is ample evidence that the
jury experience can involve strong emotions. Smply listening to atrial of aviolent crime or a
henusfraud can aouse emotion, & can the generic burden of having to judge the fate of a
defendant. One recent study of jurors in municipd and county courts found ha roughly three-
quaters of jurors, induding smilar percentages of both men and women, reported having
emotiond reactionsduring ther trials (Hickerson & Gastil, 2007) Marder (1997)found hat
strongemotionsduring deliberationsled to forepersonsdevel oping mood-management Strategies
and juries, occasiondly, resorting to by Qyroup hugging sessionsp. 481).

Even everyday trias tha do notmake the naiond headlines, such as adrunk driving
case, can beheart-wrenching for jurors. Chopra (2004)reported that in uch acase, jurors

became frustrated and angry at the moral dilemmathe trial created for them: Would they Oet
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downOthe victimsOrelatives or would they alow the rather hapless defendant be Gnade an
exampleOby the court (Chopra, 2004, p. 1Q)As onejudgerelated to areporter in Minnesota,
(People who work in courts witness alot of reality that our fellow citizens usudly don®have to
see. We take away people® innocence after some of these trialsO(Meier, 2002)

In relation o ddiberation, hovever, relatively little is known aboutemotion on pries. For
our paticular purposes, it is dtogether unclear whether jurors brush asidethar emotiond
reactionsas intrusve to rationd ddiberation, orwhether they embrace thos emotionsand the
empahy or ingghts they might spak. Thus ourthird research question asks,

RQ3: Wha are therules and premises for emotion duing jury deliberation?

Research Approach and Method

Ethnogaphy of Speaking

Our gpproach to answering these three research questionsis to indudively condruct an
accountof thecommunication mles and noms of ddiberation expressed by jurors. Within that
general approach, the questionsgive usa manageably narrow topical focusNon the
ddiberation® procedures, temporal boundaies, and use of emotion. Following Hymes (1974,
we conaeptudize jury deliberation & a speech event, an activity governed by rules or noms for
the use of speech. Condder an éhnographe traveling to aculture foreign to ha and aming to
study the nomms for conducting aritud ceremony. Through obsrvation and interviews, the
ethnogaphea would use heuristics to tease outthe important e ements of the event and the
rel ationships between these d ements, atempting to understand the ritual in the participantsO
terms. Theresult would be athick description of the rules and nams of the event, groundel in

empirical materias.
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We am to offer asmilar report, but this analogy highlights important differences
necessitated by our context. Unlike an ethnographer, we cannot watch actual juries deliberate, as
it is generaly illegal to do 0. Snce Kalven and Zeisel® landmark 1966 $udy, researchers have
rarely been dlowed to observe or tape actual deliberation for fear of dtering judicial outcomes.
This leaves researchers with two opions Stage mock juries or study actual jurors through other
methods(see Devine a d. for adiscussion of the bendfits and limitations of each approach).
Believing that deliberation is qualitatively different for actua juries than mock set-ups, we chose

use work with actua jurors undestanding tha we forgo direct observation.

Juror Survey Characteristics

We were, however, able to work with an exceptiond daaset, congsting of over 3,202
pog-jury service surveys of King County, Washington residents, 1,206 ofwhomddiberated ona
total of 289 tias. Respong rate was 69%for the survey. Ffty-three percent of the prospective
jurors were female, and 8% were White, with 7.6%Asian-American, 2.®%6 African-American,
2.1%Native American, and 1.8%Hispanic. The median educationd level was a college degree
(B.A.,B.S., orA.B.), with 37.7%having less formal education and 31.0%having more. The
median age was 49, with the middle-75% of jurors beween 31and 64years of age.

Our interest in this survey was its induson of multiple open-endad questions (listed
bdow), none of which directly asked jurors about deliberation, per se. Some researchers have
probed popubr understandings of broadly-shared aultural conaepts like QlemocracyOand
QitizenshipOthroudh direct questioning aboutthe term itself (e.g., Conove, Crew, & Searing,
1991;Rosenbeag, Ward, & Chilton, 1988) For our gpproach, however, it is preferable to
examine how the naive term QldiberationOis used in naurally-occurring discourse, without

prompting responcents to reflect on its meaning as thoudh it were a problematic conaept. To the
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extent tha jurors mention aspects of deliberation spontaneoudy, their comments can betaken to
have importance to jurors, rather than being merely a direct response to a researcher@ focused
question. This method ha been ussfully applied to other textud daabases, such asin Leighter@
(2007)study of lay citizensinvoking the term @itizenshipOin public meetings. (That said, our
approach comes with limitations Snce the survey questionsdo notask aboutnoms for
ddiberation explicitly, we are not able to make arguments based on te propotrtion of
respondents who mentioned apaticular rule or behavior.)

Thefour survey questions we utilize for our andysis were scattered through alonge

survey and read as follows:
(1) Wha was the main reason for therating you gave your jury duty experience?

(2) At theconduson ofyourtrial (whether it ended in afind verdict, amistrial, ahungjury,
or your dismissal), did thejudgesay anything memorable to you a thejury as awhole?

If yes, please summarize the judge® words

(3) Some jurors report that they have strong emotional reactions in relation to the trial they
witnessed. Thinking back on thetrial, wha emotionsdid you feel during thetria? If you
did feel emotions in jus afew words wha would bethe strongest of thos? [A sub-
sample of jurors had surveys that induded asimilar question éboutemotionsfelt Qluring

thejuror ddiberationsQ

(4) [Last question in survey.] If there is anything else you would like to tell usaboutyour

experience in jury service, please do o in the space provided.
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Creating Qualitative Datasets

In answering these questions jurors talked aboutvaried aspects of thetria. They
mentional frudration & waiting to becalled in, praised and aiticized the courthous decor,
expressed gopreciation for the courthouse staff, judge, and fellow jurors. Despite the ingructions
in some of the questions notal jurors limited themselves to Qus afew words O(The longest
answer to the question eboutemotionsduring thetrial was 121 words) In answering these
guestions jurors frequently and drectly referenced ddiberation.

Our first andytic step was to tag the open-ended responses tha induded comments
pertaining to deliberation. This was not as Smple as merely tagging the responses that induded
theword Q@ldiberation.Ongead, omnceptudizing ddiberation a a speech event led usto indude
all comments that reference an element of this speech event into the deliberation data set. For

example, responses to each of the questionswere tagged as petaining to deliberation:

Overall satisfaction: Orhe court personnéd, judgeand lawyers as well as my fellow jurors

were helpful, intelligent and op&-minded, dl of which made the experience pleasant.O

Emotionsduring trial: O felt disappointed because | disagreed with the majority of the

other jurors.O

Judge@ comments: Oro remember that we did not reach the verdict aone, therefore we
are not paesondly resporsible for the outcome, bu the verdict was reached through the

collaborative and collective opinionsof 12, which is why thejury system works.O

By contrast, the following comments did notreceive the ddiberation tag:

http:/mc.manuscriptcentral.com/nca/rcmm mikealle@uwm.edu



Communication Monographs

What it means to deliberate - 14

Overall satisfaction: OMy expectations were not very high & the chairs to sit in were
adequate. The wait was ok as long as someone informed us periodically what was

happening.O

Emotionsduring trial: GConfuson ove what the particular case had cometo trial (was
clarified afterwards our decision and the end d the case by both judge and the two
attorneys).Worry aboutfairness in presentation for the plaintiff as he atorney was not

particularly good.O

Judge@ comments: Orhank you for your hdp in this case. Fedl free to ask questionsfrom

the atormeys.O

After developing the data sets, we started analyzing the Deliberation data by beginning
with HymesQ(1962, 192) SPEAKING framework, adescriptive-interpretive device used to
guide ethnogiapheas seeking to undestand the variouse ements of a peech event. (The
SPEAKING mnemonic breaks down as follows: S standsfor setting and sene P paticipants
and participant identities; E, ends; A act sequence; K key or tone; | instrumentalities; N norms of
interaction and interpretation; and G standsfor genre.)

Thefirst sep hae was to ansver whether or not participants undestood ury ddiberation
to bea speech event. To do this, we pulled dl of the comments that induded theterm
QidiberationGand examined the context in which the term was used, induding related terms.
Having established the ways in which ddiberation was undestood a a speech event, we gpplied
the framework to the responses in the deliberation data set, identifying the different elements of
SPEAKING that were referenced in each comment. This initia labding provided the basis for
beginning grounded coding. In particular, SPEAKING highlighted elements of the speech event

that were of particular importance to participants (e.g., the participants themselves). This initial

http:/mc.manuscriptcentral.com/nca/rcmm mikealle@uwm.edu

Page 14 of 39



Page 15 of 39 Communication Monographs

What it means to deliberate - 15

andysis lead to wha Strauss (1987)calls selective coding, developing churks of andysis
focused on paticular concepts. These coding clugters were then related back to the
corresponding conaepts highlighted in ourresearch questionsregarding ddiberation.
Each of ourresearch questionsrequired usto identify rules and premises for speech behavior. To
do this, we used conventiond practices in the ethnography of communication. An ehnogipher
of communication otients to local meanings by paying atention o the ways participants engage
in talk, howthey orient to their own and ohersGcondud, and howthey meta-communicate about
condud (Philipsen & Coutu, 2005) Participants suggested nomms and premises when they did
any of thefollowing: sated tha a paticular speech béhavior occurred duiing ddiberation;
quoted someonedse reporting arule for speech behavior; stated an ideal of wha ddiberation
should or should notbe (a premise); complained another juror violated arule. In identifying a
rule or premise, we relied on nultiple indances of comments. (As space permits, we provide
multiple examples in the participant( terms so that readers have access to the empirical materials
and @an chdlenge our interpretations) Mog of theandysis that follows is suppoted by indances
of jurors stating a rule and expressing frudration when someoneelse violates it. Given ourdaa,
frequency counts cannotreadily beused to suppot generalizationsaboutthe propottion of jurors
who alheaeto agiven rule. Nondghdess, the examples tha follow are typical of ourdaaand,
taken togeher, conditute a coheent and comprehensve accountof what jury deliberation means
to the jurors represented in this daaset.
Analysis

In describing oveal satisfaction with jury service, jurors mog frequently labded the

experience Onteresting.OQnteresting and educational.OOnformative and interesting.OQust an

interesting experience to see the justice system at work.OQnterestingOdoes not offer arule or
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nom for speech béhavior in ddiberation. Nonegheless, it does suggest the oveal tenor of jury
ddiberation and jury service. Many jurors report to take jury service serioudy, frequently
referring to it as a @ivic duty.OThe tenor of serious commitment towards a duty, an aurora of
learning and education, aconcern with judice and fairness, contextudizes the way tha jurors
talk aboutddiberation and jury service as awhole.

Chaacterizing ddiberation & a speech event suggests that rules for spesking do ddine
ddibeation. This andytic classification is suppoted by the ways in which the paticipants talk
aboutjury deliberation. Specifically, we focused on indances where jurors use theterm
QidiberationCand the words tha co-occurred with it in ther survey responses. MdliberationO
was typically used to describe the phase where the jury goes back to the Qury roomOto @ecide O
The terms Qleliberation phase,OQieliberation process,Oand QieliberationsOwere aso used to
refer to this time. Jurors noted tha ddiberation was when they were allowed to talk to each other
for the first time, suggesting that the ability to talk was itself a key characteristic of deliberation
as opposd to othe pats of thetrial. Some participants called ddiberation @iscussions) others
associated QleliberationsOwith other types of talk, such as Qlebate.OThese comments justify
investigating ddiberation & a gpeech event through ourentire daa. Following our research
guestions ourandysis focused on ules and piemises for speech in three aspects of ddiberation:
face-to-face deliberation, when ddiberation beajins, and enotion.

Face-to-face deliberation. Judges provided legal guiddines for how ajury should make
decisions As onejuror commented, the Qudge clearly ingructed thejury as to the decision © be
made in the case.OA judge commonly does not tell ajury what their decision is but rather
provides aframework for making decisions induding explanaionsof types of evidence, howto

evaluate evidence, and legal procedures. In acivil case, the final decision rule is based on the
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orepondeance of evidenceQ in acrimind tria, decisionsmast be made beyonda reasonable
doubtO

Juror comments frequently reinforced these rules. A juror expressed satisfaction with
juror experience based on seeing thow conaerned everyoneis with the rights of the accused and
the efforts involved to insure tha al reasonable doubtis putto rest gives me faith in our
system.OAnother juror stated: QWe jurors agreed easily on ourverdict. Even thoudh we thought
the defendant was probably guilty, we felt the government had nottipped the scares to ®eyond a
reasonale doubt@This juror appears to befollowing the decision le despite indinaionsof
some guilt. Nonghdess, some jurors did express some frugration with puting the decision mles
into practice. Q think it is frustrating to participate with ambiguous directions. (Reasonable
doubtbeng the obviousone)O

Despite these ingructions, onejuror suggested tha the judge provided alegd framework
but not guiddines for deliberation:

Though we were given instructionsfrom the court on the law and on he claims made by

both paties, we were not given suggestionson howbest to handle jury ddiberations As

presiding juror | felt ahuge burden of responsbility to ensure afair trial for dl involved.

It would have been hdpful to have some suggested protocols or procedures to follow to

ensure afair and noneonfrontationd ddiberation piocess.

Withoutobserving this paticular trial, we have no way of verifying the extent to which
procedures for deliberation were suggested. But this statement suggests that jurors supplied and
formed premises and rules for speech duting ddiberation notprovided by ajudge. The juror
aboveprovides premises aboutddiberation interaction: ddiberation oudnt to befair and non-

confrontationd.
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Jus because ajuror thought tha ddiberation oughtbe nonconfrontationd did notmean

tha jurors never confronted each other or disagreed. Ingead, sveral jurors reported

disagreements duining deliberation. Gngder the following reports of disagreement:

1.

It surprised me tha the jury members, dthough from different backgrounds,
mindsets, etc, were very considerate of others' feelings + fair in their dealings in

ddiberating to change others opinionsin the outcome of the ddiberations
Thejurors were open and articulate, and did nothesitate to disagree with ore another.

| generally understood te other views butwas a bit frudrated in tha ndther sde
really was able to move the other closer to their sde for averdict. The more we

discussed to more we agreed to disagree amiably.

Strong conviction tha the defendant was guilty and some anxiety when ddiberating

as | could see not everyone felt exactly the ssme as .

| was picked for ajury and it went longer than expected. During deliberation, we had
apig-headed juror who refused to listen to reason or see the obvious 0 we couldnt

convict on ertain couns...this left me and sveral of the other jurors very frudrated.

Together these comments demonstrate that disagreements occur during deliberation. Sometimes

disagreements left jurors frustrated. But most people seem to accept that disagreements are part

of the process, even coming to vduethe ability to disagree with each other.

Beyond aknowledging disagreements exist, jurors provide rules and premises about

speech in the context of disagreement. The speech act of disagreeing is appropriate for

ddiberation. An gppropriate respons to disagreement is to Qvork togetherOto come to a

@onsnaus O In order to @ome together, Ojurors expressed the importance of alowing
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oppotunity for participaion. Mo onedominaed discussions) everyonehad a@hance to give
opinion based on fcts. OONe discussed the case for hours, everyonespeaking ther minds even
people who were obviously not assertive individuals.ODeliberation meant tha everyonehad the
oppotunity to peak. Interrupting another juror broke arule. For the mog part, jurors reported
that people Qake it serioudy,Oand they are Quilling to discuss.Qdurors were Qespectful of other

jurors,OQ@houghtful,Oand @olerantOas they Quorked togeher.O

Y et there are exceptions to these ideals. Severd jurors report feeling Qrery intimidated
voicing my opinion bdore the verdict was decidedOor feeling bullied by other paticipants. One

juror provides alonger narrative:

| recommend ingructionsregarding the selection d aforeman and hig/her duties be
explained to the jury before ddiberationsbegin. The mog negative experience | had
while on jury duty was in the jury roomwhen we began ddiberations A cocky yourg
man declared himself the foreman. He then preceded to convince therest of usof the
guilt of oneof the defendants. | thought hewas overbearing, controlling and outof line
Four people (induding the foreman) monopolzed the discussion. S meonefindly
suggested each of ustell wha heor shethought. When it was my tum, | said, "l have a
little voice and have been interrupted several times. | would gopreciate the courtesy of
speaking withoutbeng interrupted.” | then said to the foreman, "1 resent your
condescending attitudeand pusing your opinionson us" He respondel by saying, "Oh,
theforeman's job is jud to Sgn these papes.” | said, "Oh, no, t's not Yourjob isto
facilitate adecision by all the jurors.” | then told the jury how | saw the Stuation, which
is nothowtheforeman saw it. When | was finished, the gentleman next to me said,

"Wow, small voice -- big words" The next four people to eak said they agreed with
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me. With duerespect to theyoung man, hechanged his mind ovenight and did amuch
better job of bang the foreman the second dg. He gpologized to me a theend of our
ddibeations It would bebeter if indrucionscould begiven to thejury regarding

choosng a foreman and the duties of the foreman before deliberationsbegin.

This example highlights that jurorsGectionsdo notaways match premises aboutidesl speech
behavior. Yet it dso reinforces rules for behavior discussed éove Jurors should notinterrupt
each other; everyoneshould have the oppotunity to goeak. No oneperson should control
ddiberation. Sy metimes a discussion mug befacilitated to meet these gods. In genedl, jurors
maintained these premises about prope speech behavior and iles for ddiberation even though
behavior did notaways follow in line

When deliberation begins. Theformal rule provided by the judgeis tha ddiberation
does notbegin unil jurors enter the jury roomafter the clogang statements. During the trial,
jurors should listen to dl of thetestimony openly and withoutbias, not discussing matters with
anyone, induding each ather, unil the jurors enter the ddiberation mom Onejuror even
commented, Ghejudge often cautioned usnotto rush to judgment before dl the testimony was
heard.OSome jurors expressed awareness that they Qvere not supposedOto deliberate until after
watching al of the testimony. O feel that most jurors take their responsibilities seriously and do
ther best to befair and listen to dl the evidence before making any judgments.OY et onejuror
admitted: O felt | knew how to vote before dl thefacts were in.OEven jurors who undestood
and suppoted the rules aboutwhen to ddiberate smultaneoudy expressed a desire to talk aout
thetrail before ddiberation. For example, ajuror expressed Grudtration & notbeng able to

discuss the process with the other jurors...athoud | totally undestand therestriction, and agree
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with them.OFor another juror Grudration & notbeang able to talk with other jurors untl
ddiberation - made for feelings of isolation.O

Althoudh mog jurors understand that they are to wait until entering the jury roomto
discuss issues, this does not mean tha they simply act like Gporges,Oobserving the trial without
judgment. Ingead, juror comments suppot the noton tha jurors actively process information.
Onejuror remarked: Q was very oper-minded to dl thetestimony. | was sad when the defense
lawyer played the 'race card.'OThis comment reinforced the premise of open-mindedness while
simultaneously remarking about an emotional reaction to alawyer@ tactic. Other jurors
expressed their emotiond reactionsand evaluaions during thetrial. For example, O felt very
strondy tha the state troope was horest and represented the best of our society. | felt sorry for
the deendant but dso felt strondy tha he needed to beconvicted of his crime and srve his
punishment. OAnd Misgug at many of the expert witnesses (onein paticular, who | would
characterize as a'hired gun.) Irritation & the plaintiff's attorney, who was less silled than the
defense.OBoth of these jurors are evaluating the credibility of testimony and arguments, which
suggests active information processing.

Several jurors expressed the desire to ask questions: @ wish thejury could ask questions
durng witness testimony. It would seem the jurors could gé to thetruth beter than having
attorneys couch questions certain ways.OThis comment presumes that the jury is actively trying
to @et to the truthOwhile watching thetrial and would therefore have questionsto ask of
witnesses.

Nonehdess, juror comments do not suggest tha face-to-face ddiberation is unimportant.
Jurors mention wanting to talk to each other, wishing tha they could discuss the case during the

trial. Some jurors want to deliberate. This sentiment is most clearly expressed by individuals who
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were selected as dternates at the completion of the trial and did not get the opportunity to
deliberate. For example,
| jugt finished my jury duty today. Deliberationsstarted this disappointing feeling. | had
been with this case snce June9, and the method ofdrawing anunber after thefind
arguments have been given, thejudges indructionshave been given, you ae geting
ready to ddiberate, then they draw a numbe and anejuror goes hone. It was oneof the

mog disappointing thingstha have hgppened to me. A real psychological blow.

Describing not deliberating as a (sychological blow,Odemonstrates the importance of face-to-
face deliberation for jurors. Onejuror who did participate in deliberation even mentiond,
Qluring the whole experience the one thing | really dreaded was thé in theend | would be
selected the alternate and miss the deliberation.OBefore entering formal deliberation, many
jurors are anticipating it. Even jurors who ae anxiousrather than excited éboutmaking a
decision mention anticipating ddiberation: Q felt anxiety that the other jurors would notreach
the same conclusion that | had.OTogether these comments demonstrate, jurors are often actively
processing information kefore the end ofthetrial, but face-to-face deliberation is anticipated and
impott to jurors.

Emotion. In ansvering questionsaboutemotionsexperienced duiing deliberation and the
trial, severa jurors stated the rule that emotionsshould notbethe basis for thejury® verdict. But
this rule was dways stated in the context of trying to suppress or ignore emotions

1. | had empathy for both the defendant and the plaintiff. | had to conioudy turn off this

emotion when listening to evidence and deiberating.

2. It'shad to vabalize... | was trying notto focuson my emotionsas we were not SUppoe

to bebiased in ourdecision meking... | was upt that something hgppened that | didn't
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agree with and was frustrated that there was not enough evidence to make it clear to me

which way to vote during ddiberations

3. Thejury members were often svayed by emotion +had to reminded to bese thar

decisionson facts, notfeelings!

4. | felt empahy for both sdes of the case, butyou have to botle it up! Tha is the mogt

challenging part.

Many jurors expressed expaiendng emotiondNe ven if they tried to suppress or ignore them.
Onejuror even gated that emotionsare unavoideble: Orhe emotionswere not paticularly strong
duningthetria, jus ageneral concern aboutbang impartial and dert. | couldnt say 'no
emotionssmply because emotionsare, | beieve, a pat of the humen condtion.O

In terms of undestanding ddiberation, it is less important to learn tha jurors experience
emotion than to hear theways in which they recount experienang emotion. Emotionsduring
ddiberation enter on two topics. emotionsrelated to group piocess and emotionsaboutthe
content of the case. Many of theemotionsrelated to the process of deliberation reinforce the
noms and ules of deliberation rather than undemining them. Jurors report feeling respect
between jurors, validation at interpreting evidence amilarly, and satisfaction at working well as a
group. dirors express negative emotionsNf rudration, ange, and irritationNw hen other jurors
break nomms and ules. These emotions both postive and nayative, serve to reinforce thegods
of ddiberation & understood Ly thegroup and reinforced by the judge

Perhgps more concerning 1o legal professionds are the emotionsexpressed aboutthe
content of the case. Some of these emotionswere also related to rules and noms, for example
frustration at the lack of evidence presented in acase. QResignation - | had a feeling that there

had been wrongs butthere wasn't sufficient evidence to proveit. (...and there was probably a
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little bit of avaid gievance on BOTH ddes.) So, an issuel feel strongly aboutwas probably not
addressed.Oln this case, the juror appears to beabiding by the guiddines to make decisions
based on he evidence, despite emotiond reactionsand interest in other topics. Other comments
suggest that jurorsOemotional reactions to testimony lead to extra-legal justifications. For
example, O’ hree jurors were not making decisionsbased on helaw, butonemotions induding
dislike of police. | was frustrated with lack of ability to think objectively by some individuds.O
In this case, emotiond reaction seems to beoveashadowing the law, which clearly breaks the
rules of ddiberation and theidedl of an impartia jury evaluaing solely onevidence. This use of
emotion a adrvingforce for adecision is marked as ingppropriate.

Overdl, jurors mention that they experience emotionseven thoudh they understand tha
they are suppo®d to make decisionsbased on hefacts presented. These emotionsoften
reinforce other deliberative noms.

Discussion

Frustrated with the limitations of theoretical debate on the experience of ideal
ddiberation, Delli Carpini et d.@ (2004)raised the question: QVha is the ddiberative
experience tha millionsof Americans currently engagein actually like?O(p. 336) The preceding
study of the most powerful institutionalized form of lay citizen deliberation provides a partial
answer to tha question. The open-ended comments collected from ove one thousand atizens
serving on county and nunicipd trial juries provided answers to the three research questionswe
posed aboutwhether and how citizens develop interactive nomms for face-to-face ddiberation,
when jurors bdieve ddiberation bagins and what role emotion should play in the ddiberative

process.
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Following these jurorsCcomments, we draw the following three interpretive claims about

the norms for jury deliberation that lay citizens commonly hold:

1.

3.

Norms for face-to-face deliberation. Jury ddiberation ould benotonly andytically
rigorousbutalso democraticNw ith gpeaking opportunities for dl jurors, open-minded
consderation of different views, and respectful listening orented to aeating mutud
undestanding.

When deliberation begins. Jurors should congder everything they hear as thetrial
progresses, butthe face-to-face ddiberation is essential to processing tha evidence fairly
and thoroughly.

Emotion. (4) Appreciation of fellow jurors can reinforce deliberative norms, and piocess-
related frudration aan lead jurors to reaffirm those noms when other jurors violate them.
(b) Althoudh emotionsshould notdirectly influence ther final verdict or judgment,
empathy can motivate jurors to take seriously their responsibilities and to gppreciate the

gravity of thar decision.

Jurors uphéd these communicative noms, even thoudh they were notaways followed in

practice by their fellow jurors. It was sometimes the case that jurors invoked the noms to offer a

critiqueof the behavior of afellow juror. After dl, naming transgressions or pointing outone3

own arors, isacommon pat of the nom-setting process (Giddens 1984, p. 7883). Other

times, jurors reported pleasant surprise a how open, fair, amart, and patient ther fellow jurors

appeared, which suggests tha the jury experience couldNf or at least some citizensNr einforce

the sense that these deliberative norms are realizable in practice.
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Establishing Deliberative Norms

The first of the findings is that jurors quickly establish deliberative norms that reflect an
enduiing cultural undestanding of thejury ddiberation geech event. Like jurorsin other
countes across the country, these jurors were given formal procedures for some aspects of thar
ddiberation, sich as decision les and the admonishment to follow the judge@® ingructions
regarding the pertinent laws and standards for evidence (see, for example, Office of Circuit
Executive, 2003) There are not, however, formalized procedures for structuring and modeating
thediscussion, ® thejurors supplied ther own nams, premises, and ules for speech behavior.

In what may begood rews to ddiberative theorists, these norms match uprelatively well
with abstract definitions of deliberation. In particular, the jurorsQcomments revealed a belief that
jury ddiberation involves both acareful andysis of evidence butaso aset of democratic sodal
relationsamong the paticipants. Jurors need to gve each other relatively equd speaking
oppotunities, then listen respectfully and with an open-mind o what is said. This matches up
well with Burkhdter et d.@ (2002)ddfinition of democratic publc deliberation, which indudes
these same general elements.

As to the practical significance of this finding, consider former Vice President Al Gore@
new volume, The Assault on Reason (2007) Thisbook epresses the former presidentia
candidate® concern that American poltics has become a captive of demagoguery and
manipulation, ha GAmerican democracy is nowin dangeObecause of its eroding public sphee
(pp. 23). Gore® concerns are warranted, butour findings suggest that benesth the corroding
discourse of American campaigns lies abroader cultural commitment to the principles of
ddiberative democracy. Just as Bormann (1996)identified a(ubiic discussion moddOin our

culture for how to talk aboutissuesin pubic, it gppears tha jurors have a somewha broadly
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shared aultural undestanding of how to condud jury deliberations Those undestandings should
serve well civic reformers who hopeto ingpire the pubiic to revitalize or renew its ddiberative
traditions(Leighninger, 2006)

The Importance Face-to-Face Interaction

Second finding reported aboveundescores the fact tha jurors view themselves notonly
as slent information piocessorsNs ifting and weighing the information they are being given
during the trial N but aso as an interacting body that must meet face-to-face to fulfill its civic
responsbility. Jurors relish the oppotunity to talk with ther peers and work through theissues
raised during trial.

Regarding ddiberation theory, it gppears tha Goodin (2000, 2003)s correct in asserting
tha quiet congderation without (or prior to) interaction is part of the deliberative process, but it
is aso the case that this is not enough for the average citizen, at least in the context of the jury.
As thelay publc undestandsits responsbility, jury deliberation requires interactionNa pubic
expression and interrogation of oné3 private suppostions doubs, or even tentative condusons
Harkening back to the early ddiberative theory of Habermas (1979) it would gpear tha the
Odeal speech situationOrequires speech after dl.

Outside of the jury context, this finding should inform practical debaes about
ddiberation. Rage (1996 argues tha the mogs sgnificant ddiberation hapens passively,
through media use, and Mutz (2006) demondrates that media provide the best chance of hearing
opposng views, making it an especially important ddiberative venue. This may be true, but
when promoting deliberative designs and ideals to the mass public, it is likdy that citizens will
expect there to be(or even require) an interactive component. Based on helay pubic®

undestanding of thejury, where theterm ddiberation ha staked its cultural base camp, a
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ddiberative democracy would bea highly interactive one notmerely a QeflectiveOone (Goodin,
2003) Whether this requires face-to-face versus online ddiberation remains undear (untl the
jury system itself resorts to online interaction), our supposition is that the face-to-face e ement

will dso remain a public expectation.

Frustration, Empathy, and Deliberative Norms

As regards our third research question, we found hat like ddiberation sholars, jurors
have many different views aboutthe relationship beween emotion and ddiberation. Many
acknowledge tha facts should guide decisionsand yet mention vaiousemotiond reactionsto
evidence and eanotiond motivationsto paticipae in ddiberation. This suppots theideatha, a
least in practice, is it impossible to fully separate reason from emotion.

Nonedhdess, ourfindings suggest two ways in which we might disentangle them, further
clarifying the positive roles that emotion can play in deliberation. First, jurorsOemotions were
often expressed with regard to the establishment, practice, or violation of norms for jury
ddiberation. On the onehand, jurors frequently expressed gopreciation and respect for fellow
jurors who nodded, dfectively articulated, or defended ddiberative democratic nomsin the
jury room On the other, jurorsOexpression of process-related frugration hes the potential to spur
reaffirmation ofthose narms when other jurors gppear to have violated them. Venting frugration
can lead to anger, resentment, and an unsuccessful (or a least unsatisfying) jury experience,
which some jurors clearly had. Feelings of admiration and respect, though, are unambiguous
emotiond boonsfor ddiberation. Reviousto this study, ddiberation sholars had viewed mutud
respect as a precondition for consderation of diverse views (e.g., Barber, 1984; Mansbridge
1983; Weithman, 2005) Our findings suggest tha it can notonly facilitate ddiberation in the

present context, buttha it can dso reinforce more fundamental ddiberative noms.
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Another emotion that appears particularly relevant to deliberation is empathy. By
focusng onrespect and listening, some of the deliberation literature suggests tha empahy
between participants may be produdive for and apotential bendfit of ddiberation. For example,
agroup dscussing welfare bendfits from listening to and enpathizing with awelfare mother
(Burkhalter et a., 2002, p. 402aso se Pearce & Littlggohn, 1997) Our research suggests tha
thereis akind of empathy related to butdistinat from this varietyNa generalized sense of
identification tha does not necessarily bias judgment. Numerousjurors expressed empahy
towardsparticipants in the trialN victims, defendants, witnesses. This empathy did not
necessarily correlate with averdict; as one juror noted, QI felt] empathy for the defendant even
though we fairly ddivered aguilty verdict. OSome jurors dearly struggled to ottle upGtheir
emotions butothers dlowed tha they could empathize while remaining judicious Thus
empahy could very well hdp jurors remember the gravity of thar decision they are making and
recognize the losses, liabilities, sacrifices of all participants in the trial. That might help to
motivate jurors to ddiberate rigoroudy and respectfully, withoutcompromising thar ability to
do o farly.

Recent writings on déiberative theory and piactice have noted the postive role emotion
can play in degpening discussion of an issue (Mansbridge et d., 2006) Complementing this
research, ourstudy suggests tha emotionsof respect, gopreciation, and enpathy can dso
motivate paticipants to follow ddiberative noms, even through challenging discussionsof

emotionally-charged and complex cases.

Conduson
In this essay, we have amed to advance both thetheory and piactice of ddiberation by

scrutinizing lay understandings of juries, as a powerful site of ddiberative cultural practice. We
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acknowledge tha this project has liabilities. In his assessment of the jury as a metaphorfor other
ddiberative practices, Konieczka (2006)suggests that oumeys across the theory/practice divide
usngthejury as a conoeptud and piractical gpproximation of ddiberation should betaken rarely
usng extreme cautionQ(p. 23) In this view, thejury is not necessarily a deliberative democratic
modd, nordoes it make the same kindsof decisionsasked of citizens ddiberating in pubic
policy arenas. We ventured forth, nong¢hdess, because in the context of the United Sates, we
believe onecan notgrasp the pubic® undestanding of deliberation untl onetakes stock of the
naion® primary citizen-ddiberative ingitution. The findings reported above, we bdieve, have
shown the vaue of this undertaking, and they have relevance that extendsfar beyond thejury
system itself.

Future research could further this body of work by probing lay understandings of
ddiberation in other contexts. Oneline of research could probehow publc undestandings of
deliberation rooted in the jury experience trandlate to related practices, such as Citizen Juries
(Crosby & Nethercutt, 2005) Deliberative Polls (Fishkin, 1991) or 21% Century Town Meetings
(Lukengameyer, Goldman, & Brigham, 2005) Qutsidethe cultural context of the United Sates, it
would beussful to learn how citizens conaeptudize ddiberation in naver, inditutiondized
forums, such as the Citizens Assemblies in Canada (Lang, 2007 and the Participatory Budgeting
coundlsin Brazil (Schatan, Codho, deAndrade, & Cifuentes Montoya). Expanding the scope
of inquiry in these ways will further testN and hopefully refineN the deliberative democratic
ideal. To the extent tha the ddiberative model of communication hobsthe promise of
advandng thelarger project of democracy, such work can ad notonly our scholarly mission but

also thelarger purpose of ensuring reflective, effective self-government in the moden world.
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